Managing Human Resources

Sixth Canadian Edition

Monica Belcourt, PhD, CHRP
Director, School of Human Resource Management

York University

George Bohlander
. Professor Emeritus of Management
Arizona State University

Scott Snell

Professor of Business Administration
University of Virginia

NELSON EDUCATION



[ouﬁomej

~of employee rights and employer obligations is therefore influenced by all of these factors.

Furthermore, managers are discovering that the right to” discipline and discharge
employees—a traditional responsibility of management —is more difficuft to exercise in light of
the growing attention to empiloyee rights. Disciplining employees is a difficuit and unpleasant
task for most managers and supervisors; many of them report that taking disciplinary action
against an employes is the most stressful duty they perform. Balancing employee rights and
employee discipline may not be easy, but it is a universal requirement and a critical aspect
of good management.

Because the growth of employee rights issues has led 1o an increase in the number of
lawsuits filed by employees, we include in this chapter a discussion of afternative dispute
resolution as a way to foster organizational justice. Because disciplinary actions are subject
to challenge and possible reversal through governmental agencies or the courts, manage-
ment should make a positive effort to prevent the need for such action. When disciplinary
action becomes impossible to avoid, however, that action should be taken in accordance
with carefully developed HR policies and practices. Because ethics is an important element
of organizational justice, the chapter concludes with a discussion of organizational ethics in
employee relations.

THE THREE REGIMES OF EMPLOYMENT LAW

At the outset of our discussion in this chapter, it is important to understand the
different sources of employee rights in the law of employment. There are three
different legal regimes that govern the employment relationship: (1) the common
law; (2) statutory regulation; and (3) collective bargaining and arbitration law. This
chapter deals primarily with the first two, whereas Chapter 14 considers the third
regime in greater detail. However, we will consider all three in this chapter, particu-
larly in regards to how they govern the rules of employee discipline and dismissal.

THE COMMON LAW OF EMPLOYMENT

The rights and obligations of employers and employees are determined firstly by
the terms of the employment contract. However, often there is no written contract,
or the terms of the contract are vague or fail to address a particular situation at
all. As such, it is common for disagreements to arise under employment contracts.
Whenever a dispute arises about the meaning and application of an employment
contract, either party to the contract may file a lawsuit in the courts and ask a judge
(and sometimes a jury) to decide what the contract means or how it was intended to
apply in a particular circumstance. The judges’ decisions are recorded in law books,
and more recently, in electronic legal databases, and considered in future disputes
involving similar issues. Over time, 2 huge body of “case law” has been compiled
that considers the meaning and application of employment contracts to an endless
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CHAPTER 13 Employee Rights and Discipline

array of employment scenarios. This body of law is known as the common law of
employment. .

It is crucial for HR managers to understand how the common law of employ-
ment influences the terms and conditions of employment and the interpretation of
employment contracts. Common law judges have developed a long list of implied
contract terms that are incorporated into all employment contracts, unless there is
a written term in the contract that overrides the implied term. For example, prob-
ably the most well-known implied term is the requirement for both the employer
and the employee to give reasonable notice that they are terminating the employ-
ment contract. If the written contract includes a clause specifying how much notice
of termination is required, then the implied term requiring reasonable notice will
not apply (providing the contractual notice clause complies with the notice provi-
sions in employment standards legislation).

Important terms courts have implied into employment contracts include

+ Obligation of the employer and the employee to provide reasonable notice
that they are terminating the contract

* Obligation on the employer to maintain a safe workplace

* Obligation on the employer to treat employees with decency, civility,
respect, and dignity

* Obligation on the employee to serve the employer with loyalty and fidelity

« Obligation on the employee to perform competently

* Obligation on the employee to advance the employer’s economic interests

* Obligation on the employee to avoid insubordination and insolence

Breach of an implied term has the same effect as breach of a written term.
Therefore, it is crucial that HR managers are familiar with the scope of implied
terms applied by the courts to employment contracts.

STATUTORY EMPLOYMENT REGULATION

Unhappy with the outcomes of the common law model of employment, govern-
ments in Canada have over the past century intervened by passing a large variety of
legislation aimed at influencing the employment relationship. As we saw in Chapter
3, employment equity legislation is intended to address systemic discrimination
against women, Aboriginal people, people with disabilities, and visible minorities.
Human rights legislation prohibits discrimination in employment on certain des-
ignated grounds, including sex, age, religion, and skin colour. Pay equity legisla-
tion addresses inequities in how men and women are compensated; employment
standards legislation regulates the content of employment contracts by imposing
minimum contract standards, such as minimum wage, maximum hours of work,
and overtime pay; occupational health and safety legislation attempts to ensure
safe working conditions; labour relations laws give employees the right to form and
belong to unions, and to bargain for better working conditions, and restricts the
right of employers to dismiss or discipline employees for exercising rights protected
by the legislation (see Chapter 14). And this is only a sampling of the wide range of
legislation in Canada that addresses aspects of the employment relationship.

Statutory regulation operates alongside the common law, co-existing with it,
but also often modifying it. Usually, it is not permissible to contract out of protec-
tive employment legislation, with the result that regulation acts as a default min-
imum amount of protection required. For example, while the common law includes
an implied obligation on the parties to provide reasonable notice of termination
of the contract, employment standards regulation also imposes an obligation on
employers to provide notice of termination. The employment standards’ notice
requirement is considered a “minimum” that must be provided to an employee,
and a contract term providing Iess notice will be unenforceable (see Highlights in
HRM 13.1).
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11 HRM 13.1

Thus, an employee may be entitled to 12 months notice of termination according
to the implied contractual requirement to pay reasonable notice, but entitled to only
8 weeks’ notice under employment standards legislation. An employer may opt to
provide only the minimum notice under the legislation. While legalily the employee
is contractually entitled to the larger reasonable notice, in practice, recovering it
would require the employee to file a lawsuit (known as a “wrongful dismissal”
case), which is expensive and time consuming. As a result, many employees simply
accept the statutory minimum notice and do not pursue their common law entitle-
ment to reasonable notice.

COLLECTIVE BARGAINING LEGISLATION AND LABOUR
ARBITRATION

Collective bargaining legislation, such as the Ontario Labour Relations Act, seeks to
improve conditions of work by empowering workers to join together and bargain a
better contract for themselves than is usually possible when an individual employee
bargains with his or her employer. It does this by facilitating a right of workers to
organize into unions and bargain collectively with the employer with the aid of a
professional union bargainer, and by permitting workers to strike and employers
to “lock out” the employees in limited circumstances in order to apply pressure to
reach an agreement. This process is discussed further in Chapter 14.

For now, it is important to note some crucial differences between the rules
that govern unionized and nonunionized workplaces in Canada. The contract that
is bargained in a unionized workplace is known as a collective agreement. The
common law of employment does not apply to a collective agreement. Therefore,
for example, the implied term permitting an employer to terminate an employee by
giving reasonable notice does not apply when the employees are unionized. This is
an important difference between unionized and nonunionized workplaces. Whereas
a nonunion employer can terminate an employee for any reason, or no reason at
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. CHAPTER 13 Employee Rights and Discipline

all (subject to statutes that prevent discriminatory dismissals) by simply giving the
proper notice, a unionized employer usually needs just cause to dismiss a worker,
unless the dismissal is due to purely economic reasons (a permanent layoff). In
other words, unlike a nonunion employer, a unionized employer usually needs a
valid reason to fire an employee.

Another important difference between a collective agreement and an individual
employment contract is the method of enforcement. A nonunion employee must
sue the employer in a court for breach of the employment contract. That process
is often costly (since the employee will usually retain a lawyer) and very time con-
suming. A unionized employee, on the other hand, must file a grievance alleging
that the collective agreement has been violated, and that grievance, if not settled or
resolved, may be referred to a labour arbitrator instead of a court. Arbitration is
much quicker than a lawsuit, and the costs are covered by the union as part of the
benefit paid for by employees in the form of union’dues. Labour arbitrators have
built up their own form of common law, known as “arbitration law,” which helps
guide the interpretation and application of collective agreements. While, on some
issues, arbitration law may be the same or similar to the approach of common law
judges interpreting individual employment contracts, the two bodies of law should
not be confused.

UNDERSTANDING THE INDIVIDUAL EMPLOYMENT
CONTRACT

Since the individual employment contract is a type of contract, the general rules of
contract law developed in the common law apply. One important rule of contract
law is that a valid contract requires “mutual consideration.” This means that both par-
ties. to the contract must receive some benefit in the exchange. This has important
implications for HR managers. For example, it means that once an employee has
commenced employment, the employer cannot unilaterally change or introduce new
terms of employment, unless the employee agrees to the change and receives some
new benefit in exchange. Employers frequently run into this problem when they
pérmit an employee to start working before presenting the employment contract to
the employee for his or her signature. When that happens, the employee has started
work under a verbal contract. If the employer later presents a written contract that
includes terms beneficial to the employer (such as a notice of termination clause that
provides less than reasonable notice), those new terms will not be enforceable, even
if the employee signs the contract, if the employee was not. also given some new
benefit (such as a raise, 2 new holiday, etc.) in exchange for signing the contract.

The fact that the rules of contract law apply to the employment relationship has
other important implications. For example, it means that the employee can insist
that the employer comply with the terms of the contract. This might seem obvious,
yet many HR managers mistakenly believe that the employer has the right to unilat-
erally make changes to the conditions of employment. If an employer unilaterally
changes a term of the employment contract, it will usually have breached the con-
tract, enabling the employee to sue for breach and, xf they so choose, to claim that
he or she has been constructively dismissed. :

A constructive dismissal occurs when an employer commits a significant
or fundamental breach of the contract, such as by eliminating a important ben-
efit enjoyed by the employee, reducing compensation, or demoting an employee.
In that case, the employee may treat the contract as having been terminated by
the employer, quit, and sue the employer to recover either contractual notice
or implied reasonable notice. This highlights the need for HR managers to be
careful when attempting to make a change to employees’ terms and conditions of
employment.
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To make a change to the terms of an employment contract without breaching
the contract, the employer should do either of the following:

1. Obtain the employee’s agreement to the change and provide the
employee with some new consideration (benefit); or

2. Terminate the employment contract in its entirety by giving the required
notice of termination, and then offer a new contract on the revised terms.
See the Business Case, above.

HR managers need to understand the terms of the employment contracts in
order to appreciate the scope of their managerial authority. For example, does
an employer have a contractual right to suspend an employee without pay as a
form of progressive discipline or to put an employee on temporary layoff during
an economic downturn? In both cases, the employer is essentially preventing the
employee from performing his or her end of the bargain. That would be a breach of
the contract, unless the employer can point to a contract term that empowers it to
suspend or layoff. Most contracts do not confer these rights on employers, with the
result that suspensions and layoffs are usually contract breaches, and the employees
affected could opt to quit and sue for constructive dismissal.

THE RULES GOVERNING DISMISSAL
DISMISSAL OF A NONUNION EMPLOYEE: WRONGFUL DISMISSAL .

Canadian employment law and  {jnder the common law of employment, either the employer or the employee can

rights at
http://www.celn.org

terminate the employment contract by providing the other side with the amount of
notice specified in the contract, or if the contract does not include a notice term or .
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CHAPTER 13 Employee Rights and Discipline

includes a term requiring less notice than required by employment standards legis-
lation, with reasonable notice. What amount of notice is “reasonable™ is determined
by the court, applying a variety of criteria judges have developed over the years,
including the employee’s age and the availability of alternative similar employment
given the employee’s experience and training. However, the two most important
factors in assessing notice are (1) length of service with the employer and (2) the
nature of the job performed by the employee. Generally, the longer an employee
has worked for an employer, the longer the period of notice. In addition, the courts
have developed a form of cap on the length of reasonable notice that is tied to the
job performed by the employee: nonmanagerial employees are usually not entitled
to more than 12 months’ notice, whereas managerial employees may be entitled as
much as 24 months’ notice.!

Notably, a nonunion employer does not need a reason to dismiss an employee.
It can dismiss an employee at any time, for any reason (that is not a violation of
a statute, such as human rights legislation), or for no reason at all. It just needs to
give the employee the proper contractual or reasonable notice. Most dismissals in
Canada are done by means of the employer providing the employee with notice,
which can be working notice or a payment of wages equal to what the employee
would have received for working during the notice period.

However, an employer may also dismiss a nonunion employee without any
notice, if the employee has committed a serious breach of the contact, such as
engaging in significant dishonesty, gross incompetence, sexual harassment, or
workplace bullying or violence. When a nonunion employer dismisses an employee
for cause, without notice, it is called a summary dismissal.

One comprehensive study of summary dismissal cases found that employers
won 40 percent of the time when the charge was dishonesty, theft, substance abuse,
or abusive behaviour; 54 percent of the time when the charge was insubordination;
65 percent of the time when the charge was conflict of interest or competing with the
employer; and just 25 percent of the time when the charge was poor performance.’

Whenever an employee believes he or she should have received more notice
than that provided, the employee may file 2 wrongful dismissal lawsuit. This is a
claim filed in court alleging that the employer breached the employment contract by
failing to provide the required notice of termination. Although in a case of summary
dismissal the court will have to decide whether the employer had cause sufficient
to warrant the employee forfeiting his or her entitlement to notice, it is important
to note that the court will not question whether the employer had a legal right to
dismiss the employee. The issue in a wrongful dismissal case is whether notice
should have been given and, if so, how much. It is not whether the employer had
just cause to dismiss the employee, which is the issue usually at stake in a union-
ized arbitration case. Therefore, the remedy in a successful wrongful dismissal case
is usually money; courts do not overturn the decision to dismiss, and they virtually
never order the employer to reinstate the employee. .

Statutory Regulation of Dismissal

The common law entitlement of employers to dismiss a nonunion employee for any
reason by giving proper notice has been restricted in a2 number of ways by gov-
ernment intervention. Statutes prohibit employers from dismissing employees for
certain reasons. For example, human rights legislation prohibits dismissals based
on discriminatory reasons. Labour relations legislation prohibits an employer from
dismissing an employee involved in organizing a union. Many types of employ-
ment statutes prohibit dismissals and punishment as a reprisal against employees
who exercise their statutory rights. For example, employment standards and
occupational heaith and safety statutes usually prohibit employers from punishing
employees in any way as a reprisal for the employee making claims under the statute.
The tribunals responsible for enforcing the statutes usually have the authority to
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order the employer to reinstate the employee, with full back pay and benefits, if
they find that the reason for the dismissal was prohibited by the statute.

As noted earlier, employment standards legislation in Canada imposes a min-
imum amount of notice of termination required. For example, in Ontario, the
amount of notice required in the Employment Standards Act is linked directly to
years of service; one week’s notice per year of service to a maximum of 8 weeks, but
that amount goes up in the case of mass layoffs, to as much as 18 weeks’ when 500
or more employees are terminated. In addition, the legislation imposes a separate
obligation to pay “severance pay” when the employer has an annual payroll of $2.5
million or more or when 50 or more employees are being terminated in a 6-month
period due to the closure of all or part of a business. Severance pay is one week’s
pay per year of service to a maximum of 26 weeks. Other provinces have similar
requirements with variations. HR managers should be knowledgeable about the
statutory provisions that govern the employment contract and dismissals in order to
avoid costly and potentially embarrassing complaints by employees.

DISMISSAL OF A UNIONIZED EMPLOYEE: JUST CAUSE = |

Most collective agreements in unjonized workplaces confer a right on employers to
lay off workers, although they regulate the selection of the employees to be laid off,
and the order of recalls. Therefore, a unionized employer usually has the option of
laying off workers for economic reasons. In addition, collective agreements usually
include a “management rights” clause that grants employers the right to impose
discipline short of dismissal, such as unpaid suspensions. As we noted previously,
since most individual employment contracts do not include expressed management
rights to impose temporary layoffs or unpaid suspensions, these actions are usually
considered breaches of the individual employment contract amounting to a con-
structive dismissal.

However, while unionized employers may have these additional managerial
rights, they are also significantly more restrained than nonunion employers in other
ways. Most notably, in stark contrast with most individual employment contracts,
collective agreements usually include a term requiring that the employer have just
cause to impose discipline-or dismiss an employee. As a result, unlike a2 nonunion
employer, a unionized employer usually needs a reason to dismiss an employee.
‘That reason can then be challenged by the employee and the union through the
grievance procedure in the collective agreement, rather than in the courts. The
implied common law right of employers to dismiss employees for any reason by
giving them reasonable notice does not apply to unionized employees. Moreover,
a labour arbitrator has the statutory power to substitute a lesser penalty than the
one imposed by the employer. That means that labour arbitrators can (and often
do) reinstate employees when they rule that the employer did not have just cause
to dismiss the employee. ' ,

As a result, it is particularly crucial in a unionized setting that HR managers
keep careful records of employee misconduct. Labour arbitrators expect employers
to apply progressive discipline before dismissing a unionized employee, except
when the employee’s misconduct is particularly serious. It is very common for
arbitrators to reinstate dismissed unionized employees and to substitute an unpaid
suspension of some duration. In considering the appropriate penalty for employee
misconduct, arbitrators consider the entirety of the situation looking for “mitigating”
factors, which include the employee’s length of service and past disciplinary record,
the manner in which the employer treated other similar incidents involving other
employees, and even the employee’s personal circumstances, such as the impact the
dismissal would have the employee and his or her dependants.

"We can see, therefore, that nonunion employers face similar challenges to union-
ized employers when they attempt to summarily dismiss an employee without pro-
viding notice. The nonunion employer must convince a court that the employee’s
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FIGURE 13.1

519

Tips to Consider When Dismissing a Nonunion Employee with Cause or a Unionized

Employee with Just Cause

misconduct was sufficiently serious to warrant forfeiting notice of termination. A
unionized employer needs to convince a labour arbitrator that it had just cause to
dismiss the employee. In meeting these tests, employers face common challenges;
similar advice can therefore be applied to both unionized and nonunion employers
in regards to properly preparing for and implementing discipline, as outlined in
Figure 13.1. (Figure 13.2 describes this process from the employee’s perspective.)
However, it is important to recall that the nonunion employer always has the option
of dismissing the employee with notice (not asserting cause), which is an option not
available to a unionized employer.

EMPLOYEE PRIVACY RIGHTS

There are many instances in which the interests of employees can come into con-
flict with those of the employer. An important example relates to employee privacy
rights at work and outside the workplace. To what extent should employees be
entitled to privacy in their relationship with the employer?

PRIVACY ISSUES AT THE WORKPLACE

Employers have a legitimate interest in ensuring their employees work efficiently
and avoid improper conduct at work, such as theft, harassment, or misuse of com-
pany computers. Surveillance of the workplace is a common method for managing
these challenges. However, employer surveillance can also have the feel of “Big
Brother” to employees, who may feel entitled to some measure of privacy at work.
Balancing managerial rights and employee expectations about their entitlement to
privacy can be a difficult job for HR managers.

A right of privacy at work has been recognized in various degrees under all
three regimes of employment law. The strongest protections of employee rights are
probably those recognized by labour arbitrators interpreting collective agreements.
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FIGURE 13.2

Firing Back!
Z

Once you have received either verbal or written warnings about performance, a decision has usually been made

to fire you. What can you do? If you are a unionized employee, you can file a grievance challenging the discipline.

But a nonunion employee will not usually have that option. Writing back to pick holes in the accusations is the

least effective defense. Using the same weapons as management, you must prove that the just cause will not

hold.

Howard Levitt, a legal expert on dismissal, offers the following advice:

» Establish in writing that you were unaware of the standards of performance or conduct. You can argue that
the standards are new or were not part of the initial job offer, position description, performance evaluations,
or previous warnings. The company must prove that you were grossly incompetent, so any letters of praise
or good performance review should be used. Any aspects of perfonmance that may override the weak areas
shouild be noted. For example, if you are being dismissed for poor communrication skills but your productivity
figures are increasing, this should be documented. As soon as you commence employment, start a file
containing all performance evaluations; letters of praise from customers, coworkers, internal clients, and
supervisors; and alf other examples of performance achievements. Establish a paper trail of gogd performance.

* Argue that the company, while complaining about poor performance, has not stated specifically what is
required to improve performance.

* Asgert that you were not given the time; training, assistance, orlearning opportunities necessdry to improve
performance.

» Estabilish, if true, that the employer hired you knowing that you did not possess the necessary skills. Note any
understanding that you would receive the appropriate training.

* State, if applicable, that the skills desired now were not part of your original job description.

« Attribute your poor performance to factors outside your control, such as a decline in sales in all regions, or :
poorly priced products, or a temporary iliness. If possible, establish that the company contributed to the
performance problem by failing to. respond to your (documented) suggestions for improvement, :

Levitt further advises that letters and all other documentation be written with the assistance of a specialist. In

the end, a nonunion employee will not get his or her job back if dismissed for performance prabilems, but if suc-

cessful, they may receive an attractive severance package.

Source: Howard Levitt, Counsel, Lang Michener, Toronto, “How Employees Can Fight Firing for Just Cause,” Toronto Star, August 17, 1992, C1.
Reprinted by permission of the author,

Highlight in HRM 13.2

Overview of Regimes Governing Dismissals

HR managers are usually responsible for implementing nonunion employers. Every contract includes a notice
dismissals of employees. This is a stressful part of the of termination clause. The clause is either expressed
profession. However, it helps significantly to understand  {written) into the contract, or the courts imply a require

the basic legal rules governing the process. Here is ment for both parties to provide reasonable notice of
a quick summary of the key issues and regimes dis- termination. The courts decide how much notice is
cussed in this chapter. “reasonable” by applying a list of criteria. An expressed

. notice term supercedes the implied “reasonable notic
Common Law (Nonunion Employees) requirernent, but courts will not enforce an expressed = -
The common law rules of contract govern the employ- term if requires less notice than required under empioy—f
ment relationship between individual employees and ment standards legislation. A nonunion employer doesﬂ

continuét . |
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Arbitration law usually requires employers to establish both that there is a pressing
need for surveillance and that the surveillance is conducted in a reasonable manner
that balances the employee’s interest in a reasonable amount of privacy with the
employer’s business concerns. In applying this balancing test, arbitrators have
sometimes prohibited surveillance cameras; personal searches of people, bags, and
clothing; and employer searches of employee ¢-mails and Internet usage. However,
when the employer can show a strong reason justifying the surveillance, and that
there was no other reasonable, less intrusive means of obtaining the information,
arhitrators have tended to permit surveillance.?

Governments have sometimes passed legislation to protect employee privacy
rights. For example, the British Columbia Personal Information Protection Act
applies to the private sector in British Columbia and requires a similar balancing
of employer and employee interests in assessing whether an employer can conduct
surveillance on employees. An important recent piece of legislation is the federal
Personal Information Protection and Electronic Documents Act (PIPEDA), which,
among other things, regulates an employer’s collection and dissemination of infor-
mation about employees, as well as the right of employees to access their personnel
files in some circumstances. It applies to federally regulated workplaces, but also
to some “commercial activities” engaged in by provincially regulated companies.
(commercial activities include the selling of information, such as employee lists or
information about employees.)

Organizations covered by PIPEDA must obtain an individual’s consent when
they collect, use, or disclose the individual’s personal information. The individual
has a right to access personal information held by an organization and to challenge
its accuracy, if necessary. Any organization that collects personal information can
use that information only for the purpose for which it was collected. If an organi-
zation wants to use it for another purpose, it must obtain the individual’s consent
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CHAPTER 1

Labor Markets and Employment
Reg‘ulatlon The View of the
Old” Instltutronahsts

BRUCE E. KAUFMAN

Georgia State Unioersity

Labor Problems

- The beginning point for discussion of the 1nstxtut10nal perspective on
_ employment regulation is the concept of labor problems (Kaufman 1993). In

- the Preface to the first edition of their Princzples of Labor Legislation

{1920:xii); for example, Commons and: Andrews state that the purpose of the
“Hoek is “to sketch the historical background of the various labor problems,
indicate the nature and extent of each, and deseribe the legislative remedies
: WI:it:h have been applied” (emphasis added). :

“‘Labor problems, as a concept, were typically defined as a maladjustment
or: lack ‘of harinonious balance in the employment relationship (Daugherty
: E933) Thls mialadjustment or lack of harmonious balance took a number of
* éoricrete forms (typically labeled “evils”) that adversely affected employers
k and/or employees. Prominent examples from tlie early decades of the century
. afe the followmg (fora general overview, see Fitch 1924 Andrews 1932): °

... Employee turnover. Slichter (1918) found the majority of companies in
-; the:19]0s experienced annual employee turnover of 100% or more. It was
‘pot. unusual at a number of companies for average length of job. tenure

- among production workers to be three months or less (Lescohier 1919).
e Long hours. In 1909 three-quarters of employees in manufactunng
.+, firms worked 54 or more hours per week (Lauck and Sydenstricker
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