Chapter 8: Industrial Conflict
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Social Significance and Policy Perspectives
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Industrial Pluralism and Industrial Conflict

As we have seen in the preceding chapter, labour boards have increasingly regulated the bargaining process in recent years. Nevertheless, under general labour relations legislation everywhere in Canada, the ultimate means of dispute resolution is the use of economic sanctions. Thus, the ability to maintain or withstand a work stoppage remains central to collective bargaining. If a union cannot win a strike or lockout, it will probably not get a favourable agreement, and it might not get an agreement at all. In the end, though, only a small minority of bargaining rounds actually lead to strikes or lockouts. For example, between 1990-1998, only 3 percent of public sector and 9.5 percent of private sector negotiations for major collective agreements resulted in a work stoppage.

Although the prospect of economic sanctions is generally considered to be a crucial part of the bargaining process, a primary factor driving the evolution of Canadian labour law has been a desire to limit what are seen as the detrimental effects of strikes. The earliest efforts at labour regulation in Canada involved a unitary approach which tended simply to repress strikes, leaving employees unable to withdraw their labour collectively. When this approach proved incapable of containing industrial unrest, Canadian governments (from the late 1800s on) began to move toward a pluralist approach, relying more on dialogue and accommodation as the principal road to industrial peace.

Over the years, this pluralist approach has come to predominate in Canadian public policy. Negotiation and compromise are encouraged, while repression is used more sparingly, in the background. Employers are required to recognize and bargain with certified bargaining agents, and recourse to economic sanctions is hedged about with a set of legal restrictions. On occasion, non-binding third-party intervention by mediators, conciliators, fact finders, and others pushes the parties toward agreement. 

A few analysts have argued that legislatures should go further, banning strikes altogether and substituting some form of third-party arbitration of the terms of employment (usually called interest arbitration). They claim that this would not only eliminate disruption but would also lead to outcomes based on justice rather than on sheer economic power. See, for example, David Beatty’s criticisms of collective bargaining in “Ideology, Politics and Unionism,” above, at 1:530 [check]. Canadian policymakers have consistently rejected this option, except in “essential services” and, in some provinces, in other public services. The most common reasons for the reluctance to accept interest arbitration are the absence of agreed standards on which to base awards, the inability of arbitrators to take account of all the economic variables relevant to wage setting in a predominantly market economy, and the danger that the results will be less acceptable to the parties. In recent years, the determination of governments to reduce the public debt has made them more reluctant to leave public sector wage settlements in the hands of arbitrators. We will return to this debate later, in section 8:600.

 In addition, Canada has frequently been criticized by the International Labour Organization’s Committee on Freedom of Association and Committee of Experts for banning or limiting public strikes and ordering interest arbitration instead.  This ongoing tension between the willingness of Canadian governments to restrict the right to strike in the public sector and the ILO’s position that freedom of association includes a right to strike has become an topic of debate since the Supreme Court of Canada’s decision in Health Services.   This topic will be discussed in section ______.

The rejection by Canadian governments of a general system of interest arbitration, combined with a continuing desire to prevent industrial disruption, has led to a persistent tension in Canadian labour regulation. On the one hand, governments try to push the parties to settle their disputes without strikes, by imposing a series of hurdles that must be overcome before economic sanctions can lawfully be invoked. On the other hand, governments generally (though decreasingly) disclaim any influence over the content of settlements.

This distinction between process and outcome is difficult to maintain. In Chapter 7change we saw that labour relations boards, despite misgivings, do to some extent scrutinize substantive bargaining positions in administering the duty to bargain, and in first-contract arbitration they do indeed impose collective agreement terms. Even when boards do not rule on the parties’ bargaining positions, the regulation of the process cannot help but influence the outcome. In the materials on strike regulation that follow, you will find echoes of the debate (noted in Chapter (6?) 7) on the duty to bargain. In the pluralist literature, the discussion of strike regulation is frequently cast in terms of equality of bargaining power. A certain structure is said to be justified because it promotes equality of bargaining power; another is rejected because it would tip the balance excessively. 

The following excerpt states the classic pluralist conception of the role of strikes in collective bargaining.

Paul Weiler, Reconcilable Differences: New Directions in Canadian Labour Law (Toronto: Carswell, 1980) at 64–66

It is understandable that there is growing exasperation among the press, the politicians and the general public, about Canada’s dismal record of industrial unrest. Nor is it any consolation to explain that much of the recent trend is due to the fact that many of our public sector bargaining relationships were new and immature. Loss of public services due to strike action is not the answer to the problem; to many people that is the problem. We hear again the refrain that economic warfare is an outmoded and atavistic method of settling labour disputes. The law must provide a better way to replace such crude, primitive methods of self-help. We have already banned strike action as the means of settling recognition issues or contract grievances. Why should we not complete the circle and ban strikes about negotiating disputes as well, at least in a wide range of important industries? And of course, no one would want to single out just the trade unions for such restrictive action. It is assumed that lockouts by employers would be prohibited as well. 

I dare say that there would be near unanimous consensus among the professionals in labour-management relations that that kind of proposal is terribly unwise. They believe that there is, if not a logical necessity, at least a natural affinity between the right to strike and the system of free collective bargaining. Although the elements in that argument are rather commonplace, perhaps it is still worthwhile to spell them out, as a prelude to my discussion of the legal meaning of the right to strike. 

The basic assumption of our industrial relations system is the notion of freedom of contract between the union and the employer. There are powerful arguments in favour of that policy of freedom of contract. We are dealing with the terms and conditions under which labour will be purchased by employers and will be provided by employees. The immediate parties know best what are the economic circumstances of their relationship, what are their non-economic priorities and concerns, what trade-offs are likely to be most satisfactory to their respective constituencies. General legal standards formulated by government bureaucrats are likely to fit like a procrustean bed across the variety and nuances of individual employment situations. Just as is true of other decisions in our economy — for example the price of capital investment or of consumer goods and services — so also unions and employers should be free to fix the price of labour at the level which they find mutually acceptable, free of intrusive legal controls.

The freedom to agree logically entails the right to disagree, to fail to reach an acceptable compromise. Most of the time good faith negotiation does produce a settlement at the bargaining table, often without a great deal of trouble. But often enough it does not; and of course it is the failures which generate the visible tumult and shouting. And at that point the collective bargaining system diverges sharply from other components in the market economy. 

For instance, if a customer does not like the price for the sale of a car, or a businessman does not like the terms for a bank loan, the assumption is that each will go his own separate way and try to find a better deal elsewhere. The fact that they have reached a deadlock in their individual dealings is not a social problem. That competition among buyers and sellers, lenders and businesses, et al., is the necessary lubricant in the operation of a market economy. But that solution is totally at odds with the system of free collective bargaining. It is precisely because we do not want to allow the employer to quote his price for labour, and to invite his employees to accept those terms or go elsewhere (that is, ‘to take it or leave it’), that as a matter of public policy we have fostered the development of collective organization of the employees, to provide a countervailing lever to the bargaining position of their employers (especially of large organizations and aggregations of capital). The whole point of a union is to act as a cartel in the supply of labour, to deny the employer an alternative source, and to force it to reach a mutually acceptable agreement about the terms and conditions of employment. The tacit premise underlying the system is that both employment status and collective bargaining relationship will persist indefinitely through one series of negotiations after another. And it is precisely for that reason that the means of resolving deadlocks in negotiations between union and management becomes a serious social issue. 

At the same time we must appreciate the very different perspectives of the employer and the union on that subject. The employer typically has no direct and immediate interest in successfully getting the new contract settlement. That settlement almost invariably will provide for compensation increases, often in sizable amounts. All other things being equal, the employer would just as soon stick with the status quo. (Indeed in an inflating economy unchanged money wage rates mean real gains to the employer and real losses to its employees.) It is the union which ordinarily must take the initiative to move negotiations off dead centre. True, that is not always the case. Sometimes the status quo may be distasteful to the employer. It may have lost an arbitration award interpreting the previous agreement, an award now giving a monetary windfall to its employees. Or it may have had to use unnecessary and costly levels of manpower in its operations (for example manning the presses of a newspaper). Suppose the employer cannot get an agreement from the union to change these requirements in a new contract. In that event, management is entitled to act unilaterally. It can simply post an announcement to its employees that it is reducing the price it will pay for labour and the amount of labour that it is going to use. That is what it means for management to exercise the rights of property and of capital; to be able to propose the terms upon which it will purchase labour for its operations. 

What rights and resources do the employees and their union have in response? In essence, they have only the collective right to refuse to work on those terms, to withdraw their labour rather than to accept their employer’s offer. That is what a strike consists of. What is its function in the larger collective bargaining system? What contribution does the strike make to resolving the impasse? The employer’s operations are shut down without any employees to run them. The employer loses the flow of revenues. In turn the employees are out of work, deprived of their earnings. Thus both sides are being hurt economically. They experience viscerally the pain of disagreement with their opposite numbers at the bargaining table. Soon they realize that it is much less painful to agree, even if they do have to move considerably closer to the terms proposed by the other side. In that way strike action plays an indispensable role in resolving deadlocks in a collective bargaining relationship.

. . . It is a common experience in industrial relations to achieve a midnight settlement on the eve of the strike deadline in difficult negotiations. The ability to compromise simply would not be there unless the parties were both striving mightily to avoid the harmful consequences of a failure to settle. In the larger system it is the credible threat of the strike to both sides, even more than its actual occurrence, which plays the major role in our system of collective bargaining. 

Thus a simple legal ban on strike action is totally unacceptable if we are going to have free collective bargaining. I do not mean to suggest that the right to strike is a fundamental, inalienable, personal right, as many trade-unionists assert. The legal right to strike is justified not on account of its intrinsic value, but because of its instrumental role in our larger industrial relations system. We can, and we have, prohibited strikes at many points in the system; for example in the administration of the collective agreement, because we have concluded that there are better techniques for performing that task of dispute resolution: grievance arbitration. But so far we have not been able to agree on an acceptable alternative for contract negotiation disputes, and thus the strike continues to be the indispensable lesser evil in that setting.

[Reprinted by permission.]

* * *

Professor Weiler begins the above discussion by referring to Canada’s “dismal record” of industrial unrest. He was writing at the end of the 1970s, which saw considerable labour upheaval, due in part to inflationary pressures and to the impact of federal anti-inflation legislation. The incidence of strikes has decreased markedly in more recent decades. A comparison of the figures during and after the economic slowdowns of 1982 and 1991 shows us, among other things, that collective bargaining is not insulated from general market forces. The ability to win a strike depends in part on the employer’s ability to replace strikers with new workers. This in turn depends on such factors as the rate of unemployment and the skill level of the workforce. The employer’s ability to withstand a strike also depends on its position in the product market. At a time of low demand for its goods, the employer may lose little from a temporary shutdown. Striking employees may also find it harder to maintain a strike when other work is scarce. Increasingly, especially in the private sector, unions have had to take account of the fact that international competition may reduce the employer’s ability to pay higher wages or to improve other terms and conditions. Because willingness to begin job action often depends on the likelihood of success, strike rates tend to reflect changes in general economic conditions.

What is the true impact of strikes in terms of lost production, profits, and wages? In the mid-1980s the average Canadian worker lost a little less than half a day’s work per year because of industrial disputes. But because of the disproportionate effect of strike losses on certain sectors, this small figure represents a considerable social loss, though how much of a loss is difficult to calculate.

Canada — Work Stoppages 1985–2000

*Days not worked are measured in units of 10,000

Source : Workplace Information Directorate — HRDC

8:120 
A Constitutional Right to Strike?

In the years since the adoption of the Canadian Charter of Rights and Freedoms in 1982, unions have brought several Charter-based challenges to laws which restrict or abrogate the right to strike. That right is not expressly guaranteed in the Charter, but unions have argued that it is included in the section 2(d) guarantee of “freedom of association.” Other provisions of the Charter have also been invoked, such as the guarantee of liberty in section 7 and freedom of expression in section 2(b). However, it is mainly freedom of association that has been relied on, in Canada and elsewhere, as the potential foundation for a constitutional right to strike.

The Supreme Court of Canada addressed the meaning of freedom of association initially  in the following case, which was one of three decisions (often called the right to strike trilogy) released simultaneously. The brief majority judgment was written by LeDain J., while a more detailed analysis was offered in McIntyre J.’s concurring opinion.

8: 121
Reference Re Public Service Employee Relations Act (Alberta) (1987), 87 C.L.L.C. para. 14,021 at 12,151–63 [“Alberta Reference”]

LE DAIN J.: . . . I agree with McIntyre J. that the constitutional guarantee of freedom of association in s. 2(d) of the Canadian Charter of Rights and Freedoms does not include, in the case of a trade union, a guarantee of the right to bargain collectively and the right to strike. . . .

In considering the meaning that must be given to freedom of association in section 2(d) of the Charter it is essential to keep in mind that this concept must be applied to a wide range of associations or organizations of a political, religious, social or economic nature, with a wide variety of objects, as well as activity by which the objects may be pursued. It is in this larger perspective, and not simply with regard to the perceived requirements of a trade union, however important they may be, that one must consider the implications of extending a constitutional guarantee, under the concept of freedom of association, to the right to engage in particular activity on the ground that the activity is essential to give an association meaningful existence. 

In considering whether it is reasonable to ascribe such a sweeping intention to the Charter I reject the premise that without such additional constitutional protection the guarantee of freedom of association would be a meaningless and empty one. Freedom of association is particularly important for the exercise of other fundamental freedoms, such as freedom of expression and freedom of conscience and religion. These afford a wide scope for protected activity in association. Moreover, the freedom to work for the establishment of an association, to belong to an association, to maintain it, and to participate in its lawful activity without penalty or reprisal is not to be taken for granted. That is indicated by its express recognition and protection in labour relations legislation. It is a freedom that has been suppressed in varying degrees from time to time by totalitarian regimes.

What is in issue here is not the importance of freedom of association in this sense, which is the one I ascribe to section 2(d) of the Charter, but whether particular activity of an association in pursuit of its objects is to be constitutionally protected or left to be regulated by legislative policy. The rights for which constitutional protection is sought — the modern rights to bargain collectively and to strike, involving correlative duties or obligations resting on an employer — are not fundamental rights or freedoms. They are the creation of legislation, involving a balance of competing interests in a field which has been recognized by the courts as requiring a specialized expertise. It is surprising that in an area in which this Court has affirmed a principle of judicial restraint in the review of administrative action we should be considering the substitution of our judgment for that of the Legislature by constitutionalizing in general and abstract terms rights which the Legislature has found it necessary to define and qualify in various ways according to the particular field of labour relations involved. The resulting necessity of applying section 1 of the Charter to a review of particular legislation in this field demonstrates in my respectful opinion the extent to which the Court becomes involved in a review of legislative policy for which it is really not fitted. 

MCINTYRE J.: . . . The question raised in this appeal, stated in its simplest terms, is whether the Canadian Charter of Rights and Freedoms gives constitutional protection to the right of a trade union to strike as an incident to collective bargaining. . . .

The appellants do not contend that the right to strike is specifically mentioned in the Charter. The sole basis of their submission is that this right is a necessary incident to the exercise by a trade union of the freedom of association guaranteed by section 2(d) of the Charter. The resolution of this appeal turns then on the meaning of freedom of association in the Charter.

Freedom of Association and s. 2(d) of the Charter

Freedom of association is one of the most fundamental rights in a free society. The freedom to mingle, live and work with others gives meaning and value to the lives of individuals and makes organized society possible. The value of freedom of association as a unifying and liberating force can be seen in the fact that historically the conqueror, seeking to control foreign peoples, invariably strikes first at freedom of association in order to eliminate effective opposition. Meetings are forbidden, curfews are enforced, trade and commerce is suppressed, and rigid controls are imposed to isolate and thus debilitate the individual. . . .

It is clear that the importance of freedom of association was recognized by Canadian law prior to the Charter. It is equally clear that prior to the Charter a provincial legislature or Parliament acting within its jurisdiction could regulate and control strikes and collective bargaining. The Charter has reaffirmed the historical importance of freedom of association and guaranteed it as an independent right. The courts must now define the range or scope of this right and its relation to other rights, both those grounded in the Charter and those existing at law without Charter protection. . . . 

The Value of Freedom of Association

. . . While freedom of association like most other fundamental rights has no single purpose or value, at its core rests a rather simple proposition: the attainment of individual goals, through the exercise of individual rights, is generally impossible without the aid and cooperation of others. . . . 

Our society supports a multiplicity of organized groups, clubs and associations which further many different objectives, religious, political, educational, scientific, recreational, and charitable. This exercise of freedom of association serves more than the individual interest, advances more than the individual cause; it promotes general social goals. Of particular importance is the indispensable role played by freedom of association in the functioning of democracy. . . .

Associations serve to educate their members in the operation of democratic institutions. . . . 

Associations also make possible the effective expression of political views and thus influence the formation of governmental and social policy. . . . 

Freedom of association then serves the interest of the individual, strengthens the general social order, and supports the healthy functioning of democratic government. 

In considering the constitutional position of freedom of association, it must be recognized that while it advances many group interests and, of course, cannot be exercised alone, it is nonetheless a freedom belonging to the individual and not to the group formed through its exercise. While some provisions in the Constitution involve groups, such as s. 93 of the Constitution Act, 1867 protecting denominational schools, and s. 25 of the Charter referring to existing aboriginal rights, the remaining rights and freedoms are individual rights; they are not concerned with the group as distinct from its members. The group or organization is simply a device adopted by individuals to achieve a fuller realization of individual rights and aspirations. People, by merely combining together, cannot create an entity which has greater constitutional rights and freedoms than they, as individuals, possess. Freedom of association cannot therefore vest independent rights in the group. . . . 

Collective bargaining is a group concern, a group activity, but the group can exercise only the constitutional rights of its individual members on behalf of those members. If the right asserted is not found in the Charter for the individual, it cannot be implied for the group merely by the fact of association. It follows as well that the rights of the individual members of the group cannot be enlarged merely by the fact of association.

The Scope of Freedom of Association in s. 2(d)

Various theories have been advanced to define freedom of association guaranteed by the Constitution. They range from the very restrictive to the virtually unlimited. To begin with, it has been said that freedom of association is limited to a right to associate with others in common pursuits or for certain purposes. Neither the objects nor the actions of the group are protected by freedom of association. This was the approach adopted in Collymore v. Attorney-General. . . . 

A second approach provides that freedom of association guarantees the collective exercise of constitutional rights or, in other words, the freedom to engage collectively in those activities which are constitutionally protected for each individual. This theory has been adopted in the United States to define the scope of freedom of association under the American Constitution. Professor L.H. Tribe in his treatise, American Constitutional Law (1978), describes the American position, as follows . . . :

[Freedom of association] is a right to join with others to pursue goals independently protected by the first amendment — such as political advocacy, litigation (regarded as a form of advocacy), or religious worship.

. . . It will be seen that this approach guarantees not only the right to associate but as well the right to pursue those objects of association which by their nature have constitutional protection.

A third approach postulates that freedom of association stands for the principle that an individual is entitled to do in concert with others that which he may lawfully do alone, and conversely, that individuals and organizations have no right to do in concert what is unlawful when done individually. . . . 

A fourth approach would constitutionally protect collective activities which may be said to be fundamental to our culture and traditions and which by common assent are deserving of protection. This approach was proposed by Kerans J.A. in Black v. Law Society of Alberta. . . . The court held in that case that legislative restrictions against partnerships for the practice of law between Alberta solicitors and non-resident solicitors violated freedom of association. Speaking for himself, Kerans J.A. stated . . . :

In my view, the freedom [of association] includes the freedom to associate with others in the exercise of Charter-protected rights and also those other rights which — in Canada — are thought so fundamental as not to need formal expression: to marry, for example, or to establish a home and family, pursue an education or gain a livelihood. [Emphasis added.]

A fifth approach rests on the proposition that freedom of association, under s. 2(d) of the Charter, extends constitutional protection to all activities which are essential to the lawful goals of an association. This approach was advanced in Re Service Employees’ International Union, Local 204 and Broadway Manor Nursing Home . . . by the Ontario Divisional Court. The court held that freedom of association included the freedom to bargain collectively and to strike, since, in its view, these activities were essential to the objects of a trade union and without them the association would be emasculated. . . .

The sixth and final approach so far isolated in the cases, and by far the most sweeping, would extend the protection of s. 2(d) of the Charter to all acts done in association, subject only to limitation under s. 1 of the Charter. This is the position suggested by Bayda C.J.S. in the Dairyworkers case. . . . He said in his reasons for judgment . . . :

To summarize, a person asserting the freedom of association under para. 2(d) is free (apart from s. 1 of the Charter) to perform in association without governmental interference any act that he is free to perform alone. Where an act by definition is incapable of individual performance, he is free to perform the act in association provided the mental component of the act is not to inflict harm. . . . [Emphasis added.]

. . . I would conclude that both the fifth approach (which postulates that freedom of association constitutionally protects all activities which are essential to the lawful goals of an association) and the sixth (which postulates that freedom of association constitutionally protects all activities carried out in association, subject only to reasonable limitation under s. 1 of the Charter) are unacceptable definitions of freedom of association. 

The fifth approach rejects the individual nature of freedom of association. To accept it would be to accord an independent constitutional status to the aims, purposes, and activities of the association, and thereby confer greater constitutional rights upon members of the association than upon non-members. It would extend Charter protection to all the activities of an association which are essential to its lawful objects or goals, but, it would not extend an equivalent right to individuals. . . .

The sixth approach, in my opinion, must be rejected as well, for the reasons expressed in respect of the fifth. . . .

I am also of the view that the fourth approach, which postulates that freedom of association embraces those collective activities which have attained a fundamental status in our society because they are deeply rooted in our culture, traditions, and history, is an unacceptable definition. By focusing on the activity or the conduct itself, this fourth approach ignores the fundamental purpose of the right. The purpose of freedom of association is to ensure that various goals may be pursued in common as well as individually. Freedom of association is not concerned with the particular activities or goals themselves; it is concerned with how activities or goals may be pursued. . . .

Of the remaining approaches, it must surely be accepted that the concept of freedom of association includes at least the right to join with others in lawful, common pursuits and to establish and maintain organizations and associations as set out in the first approach. This is essentially the freedom of association enjoyed prior to the adoption of the Charter. It is, I believe, equally clear that, in accordance with the second approach, freedom of association should guarantee the collective exercise of constitutional rights. Individual rights protected by the Constitution do not lose that protection when exercised in common with others. People must be free to engage collectively in those activities which are constitutionally protected for each individual. This second definition of freedom of association embraces the purposes and values of the freedoms which were identified earlier. For instance, the indispensable role played by freedom of association in the democratic process is fully protected by guaranteeing the collective exercise of freedom of expression. . . .

One enters upon more controversial ground when considering the third approach which provides that whatever action an individual can lawfully pursue as an individual, freedom of association ensures he can pursue with others. Conversely, individuals and organizations have no constitutional right to do in concert what is unlawful when done alone. This approach is broader than the second, since constitutional protection attaches to all group acts which can be lawfully performed by an individual, whether or not the individual has a constitutional right to perform them. It is true, of course, that in this approach the range of Charter-protected activity could be reduced by legislation, because the Legislature has the power to declare what is and what is not lawful activity for the individual. The Legislature, however, would not be able to attack directly the associational character of the activity, since it would be constitutionally bound to treat groups and individuals alike. A simple example illustrates this point: golf is a lawful but not constitutionally protected activity. Under the third approach, the Legislature could prohibit golf entirely. However, the Legislature could not constitutionally provide that golf could be played in pairs but in no greater number, for this would infringe the Charter guarantee of freedom of association. This contrasts with the second approach, which would provide no protection against such legislation, because golf is not a constitutionally protected activity for the individual. Thus, the range of group activity protected by the third approach is greater than that of the second, but the greater range is to some extent illusory because of the power of the Legislature to say what is and what is not lawful activity for the individual. This approach, in my view, is an acceptable interpretation of freedom of association under the Charter. It is clear that, unlike the fifth and sixth approaches, this definition of freedom of association does not provide greater constitutional rights for groups than for individuals; it simply ensures that they are treated alike. . . . It follows from this discussion that I interpret freedom of association in s. 2(d) of the Charter to mean that Charter protection will attach to the exercise in association of such rights as have Charter protection when exercised by the individual. Furthermore, freedom of association means the freedom to associate for the purposes of activities which are lawful when performed alone. But, since the fact of association will not by itself confer additional rights on individuals, the association does not acquire a constitutionally guaranteed freedom to do what is unlawful for the individual.

When this definition of freedom of association is applied, it is clear that it does not guarantee the right to strike. Since the right to strike is not independently protected under the Charter, it can receive protection under freedom of association only if it is an activity which is permitted by law to an individual. Accepting this conclusion, the appellants argue that freedom of association must guarantee the right to strike because individuals may lawfully refuse to work. This position, however, is untenable for two reasons. First, it is not correct to say that it is lawful for an individual employee to cease work during the currency of his contract of employment. Belzil J.A., in the Alberta Court of Appeal, in the case at bar, dealt with this point in these words:

. . . While it is true that the courts will not compel a servant to fulfil his contract of service, the servant is nevertheless bound in law by his contract and may be ordered to pay damages for the unlawful breach of it. It cannot be said that his cessation of work is lawful.

The second reason is simply that there is no analogy whatever between the cessation of work by a single employee and a strike conducted in accordance with modern labour legislation. The individual has, by reason of the cessation of work, either breached or terminated his contract of employment. It is true that the law will not compel the specific performance of the contract by ordering him back to work as this would reduce ‘the employee to a state tantamount to slavery’ (I. Christie, Employment Law in Canada (1980), p. 268). But, this is markedly different from a lawful strike. An employee who ceases work does not contemplate a return to work, while employees on strike always contemplate a return to work. In recognition of this fact, the law does not regard a strike as either a breach of contract or a termination of employment. Every province and the federal Parliament has enacted legislation which preserves the employer-employee relationship during a strike. . . . Moreover, many statutes provide employees with reinstatement rights following a strike . . . , and in the province of Quebec the employer is expressly prohibited from replacing employees who are lawfully on strike. . . . 

Modern labour relations legislation has so radically altered the legal relationship between employees and employers in unionized industries that no analogy may be drawn between the lawful actions of individual employees in ceasing to work and the lawful actions of union members in engaging in a strike. As Laskin C.J. stated in McGavin Toastmaster Ltd. v. Ainscough . . . :

The reality is, and has been for many years now throughout Canada, that individual relationships as between employer and employee have meaning only at the hiring stage and even then there are qualifications which arise by reason of union security clauses in collective agreements. The common law as it applies to individual employment contracts is no longer relevant to employer-employee relations governed by a collective agreement which, as the one involved here, deals with discharge, termination of employment, severance pay and a host of other matters that have been negotiated between union and company as the principal parties thereto.

It is apparent, in my view, that interpreting freedom of association to mean that every individual is free to do with others that which he is lawfully entitled to do alone would not entail guaranteeing the right to strike. . . . Restrictions on strikes are not aimed at and do not interfere with the collective or associational character of trade unions. It is therefore my conclusion that the concept of freedom of association does not extend to the constitutional guarantee of a right to strike. . . .

Furthermore, it must be recognized that the right to strike accorded by legislation throughout Canada is of relatively recent vintage. It is truly the product of this century and, in its modern form, is in reality the product of the latter half of this century. It cannot be said that it has become so much a part of our social and historical traditions that it has acquired the status of an immutable, fundamental right, firmly embedded in our traditions, our political and social philosophy. There is then no basis, as suggested in the fourth approach to freedom of association, for implying a constitutional right to strike. . . .

While I have reached a conclusion and expressed the view that the Charter upon its face cannot support an implication of a right to strike, there is as well, in my view, a sound reason grounded in social policy against any such implication. Labour law, as we have seen, is a fundamentally important as well as an extremely sensitive subject. It is based upon a political and economic compromise between organized labour — a very powerful socio-economic force — on the one hand, and the employers of labour — an equally powerful socio-economic force — on the other. The balance between the two forces is delicate and the public-at-large depends for its security and welfare upon the maintenance of that balance. One group concedes certain interests in exchange for concessions from the other. There is clearly no correct balance which may be struck giving permanent satisfaction to the two groups, as well as securing the public interest. The whole process is inherently dynamic and unstable. Care must be taken then in considering whether constitutional protection should be given to one aspect of this dynamic and evolving process while leaving the others subject to the social pressures of the day. . . . To intervene in that dynamic process at this early stage of Charter development by implying constitutional protection for a right to strike would, in my view, give to one of the contending forces an economic weapon removed from and made immune, subject to s. 1, to legislative control which could go far towards freezing the development of labour relations and curtailing that process of evolution necessary to meet the changing circumstances of a modern society in a modern world. . . .

To constitutionalize a particular feature of labour relations by entrenching a right to strike would have other adverse effects. Our experience with labour relations has shown that the courts, as a general rule, are not the best arbiters of disputes which arise from time to time. Labour legislation has recognized this fact and has created other procedures and other tribunals for the more expeditious and efficient settlement of labour problems. Problems arising in labour matters frequently involve more than legal questions. Political, social, and economic questions frequently dominate in labour disputes. The legislative creation of conciliation officers, conciliation boards, labour relations boards, and labour dispute-resolving tribunals, has gone far in meeting needs not attainable in the court system. The nature of labour disputes and grievances and the other problems arising in labour matters dictates that special procedures outside the ordinary court system must be employed in their resolution. Judges do not have the expert knowledge always helpful and sometimes necessary in the resolution of labour problems. The courts will generally not be furnished in labour cases, if past experience is to guide us, with an evidentiary base upon which full resolution of the dispute may be made. In my view, it is scarcely contested that specialized labour tribunals are better suited than courts for resolving labour problems, except for the resolution of purely legal questions. If the right to strike is constitutionalized, then its application, its extent, and any questions of its legality, become matters of law. This would inevitably throw the courts back into the field of labour relations and much of the value of specialized labour tribunals would be lost. . . .

A further problem will arise from constitutionalizing the right to strike. In every case where a strike occurs and relief is sought in the courts, the question of the application of s. 1 of the Charter may be raised to determine whether some attempt to control the right may be permitted. This has occurred in the case at bar. The section 1 inquiry involves the reconsideration by a court of the balance struck by the Legislature in the development of labour policy. The court is called upon to determine, as a matter of constitutional law, which government services are essential and whether the alternative of arbitration is adequate compensation for the loss of a right to strike. In the PSAC case, the Court must decide whether mere postponement of collective bargaining is a reasonable limit, given the Government’s substantial interest in reducing inflation and the growth in government expenses. In the Dairyworkers’ case, the Court is asked to decide whether the harm caused to dairy farmers through a closure of the dairies is of sufficient importance to justify prohibiting strike action and lockouts. None of these issues is amenable to principled resolution. There are no clearly correct answers to these questions. They are of a nature peculiarly apposite to the functions of the Legislature. However, if the right to strike is found in the Charter, it will be the courts which time and time again will have to resolve these questions, relying only on the evidence and arguments presented by the parties, despite the social implications of each decision. This is a legislative function into which the courts should not intrude. It has been said that the courts, because of the Charter, will have to enter the legislative sphere. Where rights are specifically guaranteed in the Charter, this may on occasion be true. But where no specific right is found in the Charter and the only support for its constitutional guarantee is an implication, the courts should refrain from intrusion into the field of legislation. That is the function of the freely-elected Legislatures and Parliament.

I would, therefore, dismiss the appeal. . . .

[The reasons of Dickson C.J.C. and Wilson J., dissenting, were delivered by Dickson C.J.C. That dissent included a discussion of the link between freedom of association and the right to strike in international law, and the relevance of that link to interpretation of the Charter.]

[F]reedom of association in the labour relations context has received considerable attention under international law . . .

. . . 

International law provides a fertile source of insight into the nature and scope of the freedom of association of workers. Since the close of the Second World War, the protection of the fundamental rights and freedoms of groups and individuals has become a matter of international concern. A body of treaties (or conventions) and customary norms now constitutes an international law of human rights under which the nations of the world have undertaken to adhere to the standards and principles necessary for ensuring freedom, dignity and social justice for their citizens. The Charter conforms to the spirit of this contemporary international human rights movement, and it incorporates many of the policies and prescriptions of the various international documents pertaining to human rights. The various sources of international human rights law — declarations, covenants, conventions, judicial and quasi-judicial decisions of international tribunals, customary norms — must, in my opinion, be relevant and persuasive sources for interpretation of the Charter’s provisions. 

In particular, the similarity between the policies and provisions of the Charter and those of international human rights documents attaches considerable relevance to interpretations of those documents by adjudicative bodies, in much the same way that decisions of the United States courts under the Bill of Rights, or decisions of the courts of other jurisdictions are relevant and may be persuasive. The relevance of these documents in Charter interpretation extends beyond the standards developed by adjudicative bodies under the documents to the documents themselves. As the Canadian judiciary approaches the often general and open textured language of the Charter, “the more detailed textual provisions of the treaties may aid in supplying content to such imprecise concepts as the right to life, freedom of association, and even the right to counsel.”  J. Claydon, “International Human Rights Law and the Interpretation of the Canadian Charter of Rights and Freedoms” (1982), 4 Supreme Court L.R. 287, at p. 293. 

Furthermore, Canada is a party to a number of international human rights Conventions which contain provisions similar or identical to those in the Charter. . . . The general principles of constitutional interpretation require that these international obligations be a relevant and persuasive factor in Charter interpretation. . . . I believe that the Charter should generally be presumed to provide protection at least as great as that afforded by similar provisions in international human rights documents which Canada has ratified. 

In short, though I do not believe the judiciary is bound by the norms of international law in interpreting the Charter, these norms provide a relevant and persuasive source for interpretation of the provisions of the Charter, especially when they arise out of Canada’s international obligations under human rights conventions. 

 [Dickson C.J.C. then discussed the relevant United Nations declarations, principally the Universal Declaration of Human Rights, as well as the International Covenant on Civil and Political Rights and the International C,  subject to limited restrictions] 

(b)
International Labour Organization (I.L.O.) Convention No. 87
As a specialized agency of the United Nations, with representatives of labour, management, and government, the I.L.O. is concerned with safeguarding fair and humane conditions of employment. In the present appeal, it is important to consider the Convention (No. 87) Concerning Freedom of Association and Protection of the Right to Organize, 67 U.N.T.S. 18 (1948), which was ratified by Canada in 1972. . . .

[Dickson C.J.C. listed the various rights protected by I.L.O. Convention 87, including the right of workers to organize, draft their own rules, call their own elections, and affiliate with international organizations. However, the Convention calls for unions to only exercise their rights pursuant to the “laws of the land” (provided those laws are fair).]

These provisions have been interpreted by various I.L.O. bodies. . . . The general principle to emerge from interpretations of Convention No. 87 by these decision-making bodies is that freedom to form and organize unions, even in the public sector, must include freedom to pursue the essential activities of unions, such as collective bargaining and strikes, subject to reasonable limits. . . . The [I.L.O.] Committee of Experts has . . . pointed out that prohibitions on the right to strike may, unless certain conditions are met, violate Convention No. 87: 

In the opinion of the Committee, the principle whereby the right to strike may be limited or prohibited in the public service or in essential services, whether public, semi-public or private, would become meaningless if the legislation defined the public service or essential services too broadly. As the Committee has already mentioned in previous general surveys, the prohibition should be confined to public servants acting in their capacity as agents of the public authority or to services whose interruption would endanger the life, personal safety or health of the whole or part of the population. Moreover, if strikes are restricted or prohibited in the public service or in essential services, appropriate guarantees must be afforded to protect workers who are thus denied one of the essential means of defending their occupational interests. Restrictions should be offset by adequate impartial and speedy conciliation and arbitration procedures, in which the parties concerned can take part at every stage and in which the awards should in all cases be binding on both parties. Such awards, once rendered, should be rapidly and fully implemented. (Freedom of Association and Collective Bargaining: General Survey by the Committee of Experts on the Application of Conventions and Recommendations, Report III (Part 4(B)), International Labour Conference, 69th Session, Geneva, International Labour Office, 1983, at p. 66.)

. . .

These principles were recently applied in relation to a number of complaints originating in Canada, in particular, in Alberta, Ontario and Newfoundland. A number of the provisions impugned as being in violation of Convention No. 87 are the subject of this Reference. It is helpful, in the present context, to look at the Freedom of Association Committee’s conclusions and recommendations on the provisions relating to prohibitions on strike activity. These conclusions and recommendations were approved unanimously by the I.L.O.’s Governing Body. 

The complaint (Case No. 1247) was launched by the Canadian Labour Congress on behalf of the Alberta Union of Provincial Employees against the Government of Canada (Alberta). In discussing s. 93 of the Public Service Act, which bans strike activity of provincial government employees, the Committee summarized the principles applicable to complaints about infringements of Convention No. 87 as follows: 

131. The Committee recalls that it has been called to examine the strike ban in a previous case submitted against the Government of Canada/Alberta (Case No. 893, most recently examined in the 204th Report, paras. 121 to 134, approved by the Governing Body at its 214th Session (November 1980). In that case the Committee recalled that the right to strike, recognised as deriving from Article 3 of the Convention, is an essential means by which workers may defend their occupational interests. It also recalled that, if limitations on strike action are to be applied by legislation, a distinction should be made between publicly-owned undertakings which are genuinely essential, i.e. those which supply services whose interruption would endanger the life, personal safety or health of the whole or part of the population, and those which are not essential in the strict sense of the term. The Governing Body, on the Committee’s recommendation, drew the attention of the Government to this principle and suggested to the Government that it consider the possibility of introducing an amendment to the Public Service Employee Relations Act in order to confine the prohibition of strikes to services which are essential in the strict sense of the term. In the present case, the Committee would again draw attention to its previous conclusions on section 93 of the Act.

(I.L.O Official Bulletin, vol. LXVIII, Series B, No. 3, 1985, pp. 34–35). . . .
   

(c)
Summary of International Law 

The most salient feature of the human rights documents discussed above in the context of this case is the close relationship in each of them between the concept of freedom of association and the organization and activities of labour unions. As a party to these human rights documents, Canada is cognizant of the importance of freedom of association to trade unionism, and has undertaken as a binding international obligation to protect to some extent the associational freedoms of workers within Canada. Both of the U.N. human rights Covenants contain explicit protection of the formation and activities of trade unions subject to reasonable limits. Moreover, there is a clear consensus amongst the I.L.O. adjudicative bodies that Convention No. 87 goes beyond merely protecting the formation of labour unions and provides protection of their essential activities — that is of collective bargaining and the freedom to strike. . . .

I am satisfied, in sum, that whether or not freedom of association generally extends to protecting associational activity for the pursuit of exclusively pecuniary ends — a question on which I express no opinion — collective bargaining protects important employee interests which cannot be characterized as merely pecuniary in nature. Under our existing system of industrial relations, effective constitutional protection of the associational interests of employees in the collective bargaining process requires concomitant protection of their freedom to withdraw collectively their services, subject to s. 1 of the Charter. . . . 

All three enactments prohibit strikes and, as earlier stated, define a strike as a cessation of work or refusal to work by two or more persons acting in combination or in concert or in accordance with a common understanding. What is precluded is a collective refusal to work at the conclusion of a collective agreement. There can be no doubt that the legislation is aimed at foreclosing a particular collective activity because of its associational nature. The very nature of a strike, and its raison d’etre, is to influence an employer by joint action which would be ineffective if it were carried out by an individual. . . . It is precisely the individual’s interest in joining and acting with others to maximize his or her potential that is protected by s. 2(d) of the Charter. . . . 

These provisions directly abridge the freedom of employees to strike and thereby infringe the guarantee of freedom of association in s. 2(d) of the Charter.

[Dickson C.J.C. then considered whether the legislation could be justified under section 1 of the Charter. He concluded that it could not, because the legislation covered workers who did not perform essential services, because it excluded some matters from arbitration without sufficient reason, and because the employees did not have recourse to arbitration as of right.]

8: 122
Health Services and Possible Implications for a Constitutional Right to Strike

The ruling that the freedom of association found in the Charter does not include the right to bargain collectively was affirmed by the Supreme Court of Canada in  two important cases excerpted in Chapter 3 — Delisle v. Canada (Dep. Att.-Gen.), [1999] 2 S.C.R. 989, and Dunmore v. Ontario (Attorney-General), [2001] 3 S.C.R. 1016, 2001 SCC 94. However, the judgment of the majority of the Court in Dunmore moved away from the idea that freedom of association as set out in the Charter only protects the collective exercise of activities which can legally be carried out by an individual, and toward the idea that freedom of association can protect some activities which the Court has previously described as inherently collective.  Dunmore also took a step towards the view expressed in Dickson C.J.C.’s dissent in the Alberta Reference case to the effect that the meaning of the freedom of association in the Charter should be interpreted with an eye to the somewhat broader meaning that it had acquired in international jurisprudence. 

Both of these ideas again surfaced in the Court’s reasoning in Health Services  [as reviewed in Chapter 3].   Writing for the majority, McLachlin C.J.C. noted carefully at the outset of her analysis of Section 2(d) of the Charter that Health Services did “not concern the right the strike, which was considered in earlier litigation on the scope of the guarantee of freedom of association.” Nevertheless, in finding that Section 2(d) includes a limited right to collective bargaining, the Court adopted Dickson C.J.C.’s assertion in Alberta Reference about the relationship between Section 2(d) of the Charter and principles of freedom of association developed under international conventions that Canada has ratified. McLachlin C.J.C. wrote in Health Services:  “As Dickson C.J.C. observed in Alberata Reference, the Charter should be presumed to provide at least as great a level of protection as is found in the international human rights documents that Canada has ratified.”

As Dickson C.J.C. noted, the ILO’s Committee of Experts’ has recognized a expansive right to strike under Convention 87, which Canada ratified in 1972.  A 1989 report of that Committee that criticized several pieces of Canadian back-to-work legislation explained the limited situations in which the right to strike can be prohibited under the Convention as follows:

where a strike takes place, intervention by the authorities should be limited strictly to circumstances in which there is a clear and imminent danger to the life, personal safety or health of the whole or part of the population as a result of the continuation of the strike action.

The relatively narrow scope of protection for the right to strike in Canada, as will be discussed in this Chapter, also often conflicts with the ILO’s interpretation of that right.  For example, the ILO’s Committee of Experts has found that Convention 87 protects “sympathy strikes”  provided that the intitial strike the workers are supporting is lawful, whereas sympathy strikes are generally prohibited by Canadian laws [see Section ____],.   


The inconsistency between Canada’s narrow protection of right to strike in statutory regulation and the ILO’s broader interpretation of freedom of association under Convention 87 seems glaring in light of the Court’s assertion in Health Services that Section 2(d) should provide at least as much protection as Convention 87.  How do you think the Supreme Court will address this discrepancy if a new case is brought forward challenging a statutory restriction on the right to strike?  Do you agree with the Supreme Court’s assertion that the Canadian Charter should be interpreted in a manner consistent with international human rights conventions?    See B. Langille, “Parallel World Without End (or, What Are We To Make of B.C. Health Services”?  _________________

8:300 
LEGAL FORUMS REGULATING INDUSTRIAL CONFLICT: Overview

A strike traditionally takes the form of a complete cessation of work. However, there are a wide variety of employee pressure tactics that fall short of a complete shutdown, and which have become relatively more important in recent years. These include rotating or selective strikes, go-slows, work-to-rule campaigns, “study sessions,” overtime bans, co-ordinated sick days, consumer boycotts, picketing, hot declarations, and mass resignations. Many of these seek to restrict or disrupt the amount of work done. Others try to induce people not directly involved in the dispute to cease doing business with the target employer.

On the employer’s side, the lockout (where the employer closes the enterprise, or a part of it, to try to compel the union to come to terms) is usually cited as the counterpart to the strike. This is somewhat misleading. Employers seldom initiate conflict by shutting down. Usually, the employer simply resists the strike tactics, either by waiting them out or by trying to continue its operations through the use of supervisory personnel, replacement workers, or bargaining unit members who do not heed the strike call. Even when the employer wants to modify an existing collective agreement, a lockout is not usually its first line of attack. It can impose new terms unilaterally, as long as it does so at the proper time and under certain conditions. This is discussed below, in section 8:220.

Thus, the union is usually cast in the role of the aggressor. In inflationary times, it must strike to obtain better terms; in deflationary times, it must strike to prevent the imposition of worse terms. Employers tend to use lockouts only to counter employee tactics: that is, to force a work stoppage at a time of the employer’s rather than the union’s choosing, or to pre-empt the union’s use of rotating strikes or other types of partial stoppage.

Labour boards are today usually assigned the principle tasks of determining whether industrial action has occurred and, if so, whether it is “timely”.   This is because industrial action is now heavily regulated in labour relations statutes. For the most part, these regulations date from World War II. Before that time, strikes were used by Canadian workers to resolve virtually all types of employment-related disputes — those over the recognition of unions for collective bargaining, the negotiation of new terms of employment, the reinstatement of discharged employees, the enforcement of collective agreements, and the drawing of jurisdictional boundaries between unions. This resort to the strike for many different purposes did not result from any affirmative legal recognition of a right to strike, but from the determination of employees and unions to use the one powerful industrial weapon available to them, often in defiance of legal restrictions. Grudgingly and unsystematically, the legal system began to accommodate the exercise of employees’ collective power, leading to a regime of qualified “collective laissez-faire” in prewar Canadian labour relations. Collective bargaining and strikes occurred without express legal authorization, and legal intervention was sporadic. 

During World War II, Canadian labour policy took on a dramatically new orientation. In response to demands for continuous war production, Canadian governments instituted a more intensely regulated system of collective bargaining. As explained in earlier chapters, this new system was a modified version of the American Wagner Act model. The use of strikes was strictly limited to disputes over the negotiation of collective agreements. In all other circumstances, strikes were banned. Often, the use of economic force was replaced by a new set of mechanisms that were expected to play the role previously played by strikes. These new mechanisms included the certification process for initiating collective bargaining, the duty to bargain, the prohibition of unfair labour practices, and the grievance arbitration process for enforcing collective agreements. Employees can no longer strike to force the employer to recognize a union, or to engage in bargaining, or (perhaps most important of all) to enforce their interpretation of the terms of a collective agreement.

The only significant exception to the ban on strikes and lockouts during the lifetime of a collective agreement is found in the British Columbia, Manitoba, and federal labour relations statutes [check this], which require the employer to give the union advance notice of technological change (as defined in those statutes) during the lifetime of the collective agreement. A duty to bargain then arises over matters arising out of such change, and the bargaining can eventually result in a legal work stoppage. 

Additional procedural prerequisites to industrial action were also introduced through statute, including the requirement, dating back to the early years of the twentieth century, that the parties talk to each other before resorting to a strike or lockout. Today, labour relations statutes in all jurisdictions except Manitoba and Quebec [check] provide that a dispute must be submitted to conciliation or mediation before a work stoppage may begin, or at least provide that the labour ministry may choose to impose conciliation or mediation.  Other more modern requirements in some Canadian jurisdictions include compulsory strike votes and the right of the employer or the Minister of Labour to demand an employee vote on whether to accept the employer’s last offer

The thrust of all of these limitations is that everywhere in Canada, the legality of a strike or lockout depends above all on whether the various statutory prerequisites just outlined have been met. These requirements are commonly encapsulated by saying that a strike or lockout must be “timely” in order to be legal.  As noted above, the task of deciding whether industrial action is timely falls to labour boards, as does that of interpreting the statutory definitions of strikes and lockouts. The remedial authority of those boards generally includes the power to make cease and desist orders against certain types of industrial action and to award compensation for losses resulting from such action. 

   However, while labour boards today play a principal role in the regulation of industrial conflict, courts and labour arbitrators also have a thumb in the governance pie. Before the advent of labour relations statutes and other modern employment legislation, the courts were, by and large, the only adjudicative forum governing strikes and other forms of industrial action. In those days, the study of labour law consisted mainly of the study of criminal law and common law tort doctrines restricting industrial action and picketing, and of such related matters as whether trade unions had the legal status to sue and be sued in the courts.   In many respects, these issues remain relevant and, as such, courts continue to play an active and important role in regulating industrial conflict.

Finally, through convention and because of the requirements of labour relations statutes, such as section 48(1) of the Ontario Labour Relations Act, 1995, collective agreements contain no-strike clauses which are enforced through the grievance procedure in the agreement and ultimately through arbitration. Arbitrators can award damages for violation of a no-strike clause, and may also have the authority to issue orders prohibiting the recurrence of industrial action.   Moreover, some collective agreements include provisions permitting employees to respect lawful picket lines or otherwise to support striking workers: see discussion in Section _____.   For these reasons, labour arbitrators also play an important role in the governance of industrial conflict.

Accordingly, a strike or lockout, or an episode of picketing or other conduct that occurs during a strike or lockout, can give rise to proceedings in several forums — an action in the civil courts, a labour relations board proceeding, a prosecution in the criminal courts, and an arbitration proceeding involving an employer claim for damages or an employee grievance against discipline imposed by the employer. Because each of these forums applies a different subset of the broad array of legal rules that govern industrial conflict, whether a remedy will lie against a particular labour relations tactic may well depend on where relief is sought. Finally, the constitutionality of the legal rules in question may be challenged under the Canadian Charter of Rights and Freedoms, and such a challenge may be made in any of the proceedings just mentioned.  In the following Section, we will review the principle role of labour relations boards, courts, and labour arbitrators in the governance of industrial conflict.

8: 400
The Role of Labour Relations Boards in Regulating Industrial Conflict

8: 410 

Defining “Strike” Activity
As noted above, labour boards are assigned the principle task of determining whether the many regulatory prerequisites to a lawful strike have been satisified (whether the strike is “timely”).  Labour boards must also decide whether a “strike” has in fact occurred, since the array of legislative restrictions on strikes applies only to conduct that falls within the statutory definition of a “strike”. As an example, section 3(1) [check] of the Canada Labour Code sets out this definition:

‘strike’ includes a cessation of work or a refusal to work or to continue to work by employees, in combination, in concert or in accordance with a common understanding, and a slowdown of work or other concerted activity on the part of employees in relation to their work that is designed to restrict or limit output.

The definitions of a strike in other jurisdictions are similar. All apply (expressly or, as discussed below, by interpretation) to a broad range of tactics that restrict production, including conduct short of a full-scale work stoppage. All require some measure of common action by employees. In three provinces — Alberta, Manitoba, and Nova Scotia [still?]— the definition of a strike includes the qualification that the job action must be for the purpose of compelling an employer to agree to terms or conditions of employment. As is indicated below in sections 8:213 and 8:214, the statutes of some other jurisdictions (including British Columbia and the federal jurisdiction) included that qualification at one time but no longer do.

8: 411   Actions Constituting a Strike: Common Action or Concerted Activity

What kinds of conduct fall within the definition of a strike? The following case gives an idea of the breadth of the answer to that question. It also describes one situation in which an employer might resort to a lockout in response to protected strike activity.

Communications, Electronic, Electrical, Technical and Salaried Workers of Canada v. Graham Cable TV/FM (1986), 12 Can. L.R.B.R. (N.S.) 1 at 2–4, 9–14 (C.L.R.B.)

JAMIESON, Vice-Chair: On July 18, 1985, the Communications, Electronic, Electrical, Technical and Salaried Workers of Canada (CWC) . . . filed this complaint alleging that Graham Cable TV/FM . . . had violated s. 184(3)(a)(vi) [now s. 94(3)(a)(vi)] of the Canada Labour Code by taking disciplinary action against some of its members because they were participating in lawful strike activities. The employer denied the allegations claiming that discipline had only been imposed on some employees who had reported for work but who had failed or refused to perform the functions of their job descriptions. . . .

[At the time of the relevant events, the union was in a legal position to strike. Because of the nature of the employer’s operations, the union believed that a traditional strike would fail, as management personnel could maintain service for a long time unless there was a major equipment failure. The union therefore decided to work to rule.] 

 . . . Ms. Cynthia Down, a union steward and a member of the negotiating committee described the programme that was adopted and how it was to be put in place. The job action that was contemplated included slowdowns in some areas and a speed up in others. For example, in the marketing and sales department inside work was to slow down and outside sales were to speed up generating more work for the inside workers. No overtime was to be worked and employees would cease the practice of training others to perform their job functions. In the customer service area only four calls an hour were to be accepted with other incoming calls to be diverted to management persons. Dispatchers would screen orders going to technicians and servicemen were to request audit checks which would slow down the dispatchers. Installers would cease collecting money from customers. The employees also decided that they would no longer whisper amongst themselves about the union, they would speak up. To that end study sessions would be held on each floor to convince management that they were openly standing up for their rights. 

The job action programme commenced on the morning of July 4, 1985. Ms. Down was the overall co-ordinator with eight to ten other co-ordinators reporting to her from other areas of the work place. Employees were given strict instructions to act only on the directions of the official co-ordinators. That way there would be some measure of control and there would be absolutely no doubt that the actions were being done in a concerted fashion. . . . 

[This kind of job action occurred, with some modifications, from 4 July until 26 July. Beginning on 15 July, the employer warned its employees that they must do the work required by their job descriptions or face discipline. Some employees who continued the job action were suspended. On 26 July 26 the employer required all employees who wished to work to sign the document that follows.]

July 26, 1985

MEMO TO: Graham Cable

FROM:

I am reporting for work and desire to continue to work at Graham Cable TV/FM, commencing 26 July, 1985 as a ______________ , in accordance with my job description (see attached), Graham Cable standard procedures, Graham Cable practices and Graham Cable standards.

I agree as a condition to being permitted to enter the premises and report for work that I shall complete my work assignments, as set out above.

________________________

Signature

[Those who did not sign were excluded from the premises.] 

The issues before us really come down to what is a strike under the Code? If the work related activities by the employees fall within the definition of a strike they are then protected under s. 184(3)(a)(vi) of the Code and the imposition of discipline by the employer for having participated in those activities would amount to an unfair labour practice. 

A strike is defined in s. 107(1) of the Code:

‘strike’ includes (a) a cessation of work or a refusal to work or to continue to work by employees, in combination or in concert or in accordance with a common understanding, and (b) a slowdown of work or other concerted activity on the part of employees in relation to their work that is designed to restrict or limit output;

The protection against discipline or other forms of penalty for having participated in a lawful strike is extremely broad and if one looks at the construction of s. 184(3)(a)(vi) it becomes readily apparent that Parliament intended it to be so:

184. (3) No employer and no person acting on behalf of an employer shall (a) refuse to employ or to continue to employ or suspend, transfer, lay off or otherwise discriminate against any person in regard to employment, pay or any other term or condition of employment or intimidate, threaten or otherwise discipline any person, because the person . . . (vi) has participated in a strike that is not prohibited by this Part or exercised any right under this Part;

There are strict limitations in the Code when a strike can legally occur. Section 180 sets out all of the conditions which have to be met before a strike becomes legal. The same restrictions apply equally to a lockout. . . .

Frequently, when job action has been taken in response to mid-contract disputes or during negotiations where trade unions or employees have simply jumped the gun and have initiated job action before they are lawfully entitled to, employers have come to the Board under s. 182 of the Code seeking declarations of unlawful strikes and corresponding cease and desist orders. Through those procedures the definition of a strike in the federal jurisdiction has evolved to the extent that it encompasses a wide range of activities. It can even extend to a refusal to cross a legal picket line which is considered to be a right as a matter of routine in most jurisdictions. . . . In Canadian Broadcasting Corp. (No. 236) and Air Canada, the Board found that concerted refusals to work overtime were unlawful strikes notwithstanding that the overtime assignments in question were considered to be voluntary under the relevant collective agreements. . . . In the Air Canada case the Board also found a concerted refusal to accept acting supervisory assignments to be an unlawful strike regardless of the fact that the assignments being refused were again voluntary under the collective agreement. . . . Other job-related action that has been found to be an illegal strike includes, a concerted work to rule . . . and booking off sick or being otherwise unavailable for assignments. . . . One of the best examples of how wide a net is cast when the Board is assessing the legality of job action is the decision in Canada Post Corp. . . . . There, the Board declared that an unlawful strike had been declared when the Canadian Union of Postal Workers announced that over the Christmas period its members would accept and process mail bearing ten cent stamps which was less than the postage rate required at that time. The key to the Board’s apparent strict enforcement of s. 180 lies in the consistent presence of the few factual elements which go to make up a strike under the Code. All of the activities have taken place when the conditions set out in s. 180 have not been met, they were all found to have been done in combination or in concert or in accordance with a common understanding and, they were designed to restrict or limit output. That is all it takes for an unlawful strike to have occurred in the federal jurisdiction. 

The broad interpretation of strike that has evolved under the Code really reflects the growing attitude of bargaining agents in today’s work environment. As tough economic times continue and jobs are hard to come by, trade unions are looking for ways other than the traditional strike to apply pressures on employers. Particularly in industries where replacement workers are readily obtainable, rotating strikes, overtime bans, work to rule campaigns, slow-downs and many other more imaginative job-related activities are becoming the strike weapon of the day. Besides being less predictable, the strategy of limited or sporadic job action has one main advantage, the union members are not deprived of their income over long periods of time. Having repeatedly told trade unions and other members that those activities are unlawful when they are done at the wrong time, are we now going to tell them that the same activities are not lawful strike activities when they are in a legal strike position? Surely when we are faced with the reverse situation to an unlawful strike as we are now and are being asked to extend the protection of s. 184(3)(a)(vi) to concerted job related activities that have been taken when a strike can lawfully occur, the same standards must apply. It must then naturally follow if the same standards are applied to determine lawful strike activities as the Board has applied to unlawful strikes in the past that almost any concerted activity on the part of employees in relation to their work would fall within the protection contemplated by s. 184(3)(a)(vi) of the Code. We say almost any activity because it goes without saying that however broad the protection under the Code, it cannot be used to shield criminal or other unlawful acts.

Where does that leave employers? Are they left defenceless once a trade union is in a lawful strike position? We think the Ontario Labour Relations Board’s comments, when they were faced with similar circumstances to what we have here, are most appropriate (The Corporation of the City of Brampton . . .):

. . . An employer, for its part, is free to take measures designed to limit the disruptive effect of this type of strike activity, such as the increased use of managerial personnel and non-striking employees. An employer is also free to take responsive action through its right to lock out employees. An employer is not, however, free to discipline or punish employees for engaging in a lawful strike. (Emphasis added.)

We concur with that assessment of the situation and adopt it as our own. Disruption of an employer’s normal operations is what a strike is all about and provided the employees are participating in lawful strike activities their employer is prohibited from taking any of the actions against them that are spelled out in s. 184(3)(a)(vi). . . . 

* * *

In 1992 the Canada Board was forced to return to the question of what measures an employer could take in response to rotating or partial strikes. In C.U.P.W. v. Canada Post Corporation (1992), 16 Can. L.R.B.R. (2d) 290, the union over the course of one day had engaged in various concerted activities designed to decrease production; at the time, it was in a position to engage in a lawful strike. One such activity was a refusal by employees at a postal station to deliver anything but first class mail. The union handed out summaries of the Graham Cable decision, in an effort to persuade its members that the Canada Labour Code protected them from being punished for such activities. When the employer responded by refusing to allow employees who had participated in the partial strikes to work the following day, the union filed an unfair labour practice complaint alleging that the employer had discriminated against those employees because they had participated in a lawful strike.

The board held that Graham Cable had contemplated that employers could defend their interests by imposing lockouts in response to concerted activity in the workplace. It went on to hold that it must try to distinguish employer conduct that was merely a defensive lockout from conduct that discriminated against or disciplined employees for the exercise of their rights under the Code. The board held that the employer’s conduct in this case was merely a rotating defensive lockout, despite the fact that in one instance only those employees who had engaged in strike activity were denied entry to the workplace the next day. The Canada Post decision indicates that a lockout might indeed be an effective weapon to counteract partial strike action.

Ontario Secondary School Teachers’ Federation v. Grand Erie District School Board, [1999] OLRB Rep. Jan/Feb 44

[The union, while in a legal strike position, had begun a “work to rule” campaign in which its members were instructed, among other things, not to supervise extra-curricular activities or attend staff meetings or parent-teacher interviews. The school board sent a letter to the union threatening legal action on the basis that the work-to-rule campaign was illegal because the duties in question were mandatory for teachers under the Education Act and Regulations. The union then brought an unfair labour practice proceeding, claiming that the employer’s letter constituted interference with protected union strike activity. The employer argued that the work-to-rule activities were not protected “lawful activities” of the union under section 5 of the OLRA because the teachers were refusing to perform duties that were required by statute.]

TRACHUK, Vice Chair: ¶ 27 The Board held in its decision of November 10, 1998 that the union’s work-to-rule campaign was protected strike activity. The teachers are acting in combination or concert to “limit output” and therefore fall within the definition of strike. The campaign is occurring within the statutorily mandated time frame so it is legal. . . . The fact that the duties the teachers are not performing are part of their statutory employment duties does not remove them from the spectrum of work activities which teachers can refuse to perform during a strike. If they were so removed, a total cessation of work would also not be possible. As the school board concedes however, the Education Act contemplates that teachers have the right to strike and therefore a total cessation of all work is not unlawful. If the right to strike were to be taken away, or limited, it would be part of a clear legislative decision manifest in the statute. Limitations on the right to strike cannot be inferred from the fact that the Education Act includes some duties of teachers, principals and school boards. Although the school board urges the result that the union has to choose between a total strike or no strike at all, that stark choice is not mandated by the statutory scheme. Clearly a concerted refusal to perform some of the occupational duties prescribed by contract or statute cannot be unlawful when a concerted refusal to perform all of those same duties is conceded to be lawful…..

¶ 29   The school board repeatedly referred to the effect the teachers’ actions would have on the students and parents. . . . Third parties who are not participants to the negotiations are almost always adversely affected. School board strikes may be some of the most painful because most of those other “parties” are children. As in every strike or lock-out, both sides are attempting to put as much pressure on to the other side as possible. The union achieves this by limiting “output.” In a public school board strike the teachers have little ability to inflict economic pressure as there is no economic “output.” The pressure asserted by the teachers is political and it is inflicted through the students and their parents because the “output” is education. This reality is not new and if there had been a legislative will that it should not occur the Education Act amendments could have added teachers to the categories of public sector workers who are designated as essential services. But the legislature did not remove the right to strike. . . . The school board can always make wage reductions and change working conditions as this school board has done or it can lock the teachers out.

¶ 31   The school board argued that including the work-to-rule campaign as protected strike activity is analogous to finding that employees in a legal strike position can refuse to participate in a health and safety committee, which is mandated by statute, or to employees of an automobile manufacturer refusing to install safety devices on cars. It is not evident to the Board why those activities would not be legal strike activity if they were undertaken by employees in concert within the statutory time frame. In any case, the Board is prepared to say that these circumstances are not analogous to industrial sabotage which is clearly unlawful and not protected strike activity. The distinction may be understood as refusing to perform assigned work which is clearly contemplated by the definition of strike and is conceptually consistent with that definition versus taking actions which are not part of one’s work, are not contemplated by the statute, and which are not conceptually consistent with it. . . . 

¶ 32   However, the Board did not find the school board’s effort to stop the work-to-rule campaign by sending the October 22, 1998 letter to be a violation of the Act. That letter was conveying the school board’s view that the union’s actions were illegal and it was contemplating court action. It is often the case that parties accuse each other of engaging in unlawful strikes or lock outs. Such an accusation is not a violation of the Act in itself whether or not the person making it is correct. Parties are entitled to have a view on the legality of each other’s actions (even if those theories are somewhat unlikely) and to pursue them in this, or other, forums. It is acting responsibly for one party considering legal action to inform the other that it is considering such action in the hopes of resolving the matter. Such a communication does not manifest the intent to interfere with lawful union activities. Even if section 70 does not require a finding of anti-union animus as claimed by the union, the possible effect of interfering with the union must be balanced against the employer’s right to inform the union that it perceives its actions to be unlawful. The employer has not imposed discipline on the employees for engaging in legal strike activity and this situation is therefore distinguishable from those cases.

* * *

What precisely does it mean that the work stoppage must be “in combination, in concert or in accordance with a common understanding”?  In the preceding two cases, there was no doubt that the industrial action had been coordinated by the union and that the strikers were acting with a common understanding.  However, what if there is no clear evidence that the action was co-ordinated?

British Columbia Terminal Elevator Operators’ Association on Behalf of the Saskatchewan Wheat Pool v. Grain Workers’ Union, Local 333 (1994), 94 C.L.L.C. para. 16,060 at 14,500 (C.L.R.B.)

[The employer sought an unlawful-strike declaration and other remedies. The employer argued that there had been a concerted refusal by its employees to work voluntary overtime following the temporary layoff of ten employees in the bargaining unit. The collective agreement explicitly stated that employees could refuse overtime work.]

No direct evidence was presented that the union authorized or orchestrated the employees’ refusal to work overtime. However, it is not necessary to prove that point through direct evidence; circumstantial evidence will suffice. . . .

Here the parties were in the midst of collective bargaining. The employees in the bargaining unit had engaged in a concerted refusal to work overtime in circumstances where, in the normal course, a sufficient number would have accepted work. In addition, the employer had been told that the union was clearly opposed to the concept of resorting to overtime when lay-offs were in effect. In light of the above, and in the absence of any evidence to the contrary, the Board must conclude that the union was the architect of the employees’ concerted refusal. We found therefore that a strike contrary to section 89 was in effect.

. . . it must be clear that the statutory definition of ‘strike’ cannot be changed by an agreement of the parties. Nor can the public purpose of ‘industrial peace’ behind the no-strike provision be avoided by ‘contracting out’ of the legal obligations of the Code. . . . Of course, the parties can negotiate an employee’s individual right to refuse to work and these clauses will be applied in accordance with their given interpretation, subject to arbitration. However, the union or its members cannot use such a clause to circumvent the Code by giving employees the right to refuse collectively to work contrary to section 89. Each separate segment of the Code definition of ‘strike’ is significant and must be read in conjunction with the other segments. Actions which are acceptable, for individual employees, because of the collective agreement provisions, may constitute an unlawful strike when done ‘in combination, in concert or in accordance with a common understanding,’ that is aimed, in relation to their work, at restricting or limiting output. . . 
* * *
In CBC v. Canadian Media Guild, [1999] CIRB No. 11, memos from officials of the respondent union told members that they had a legal obligation to report for work during a legal strike by another bargaining unit, and also told them that it could not direct them to refuse to cross the other unit’s picket line because such a refusal would be an unlawful strike. The memos also stressed that the choice of whether to cross a picket line had to be based on the personal belief or conscience of the individual worker. In addition, they said that the respondent union would back any member who was disciplined for refusing to cross the other unit’s picket line, and warned them that they could soon find themselves in the same situation as the other unit (that is, on a legal strike against the employer). Some members of the respondent union did refuse to cross the picket line. The Board held that those refusals were concerted activity and thus amounted to a strike. In support of that conclusion, the Board noted that the union’s memos conveyed implicitly conflicting messages. Thus, resort by a union to mixed messages is not likely to succeed in keeping a slowdown or stoppage from being held to be concerted activity.

8:412 
The Strike Prohibition and Sympathetic Action

Because the timing of strikes is strictly regulated by statute, the strike ban poses significant obstacles to “sympathetic action” by one group of workers designed to help another group that is involved in a strike or lockout. Any sympathetic action of that sort is likely both to constitute a strike and to be untimely. The following case addresses such a situation, namely the refusal of employees to cross a picket line when they were not themselves in a position to strike legally. 

Local 273, International Longshoremen’s Association et al. v. Maritime Employers’ Association et al., [1979] 1 S.C.R. 120 at 123, 125–26, 137–39

ESTEY J.: The issuance of an injunction against three trade unions certified under the Canada Labour Code . . . is challenged principally on the grounds that . . . refusal by members of the appellant Locals to cross a lawful picket line is not a strike and therefore there is no proper basis for the issuance of an injunction, . . . 

Prior to the incidents giving rise to these proceedings, a legal strike was commenced by the members of the National Harbours Board Police employed in the Port of Saint John, and the police, in the course of that strike, established picket lines in the entrance to the port’s facilities. The employers of the police were not, of course, the employers of the members of the appellants; the conflict here arose because of the common situs of employment around which the police placed a picket line. The members of the three Locals refused to cross the police picket lines and on their failure to do so and to report to work, shipping operations in the Port of Saint John were closed down. . . . 

The Locals submitted in this Court that by reason of the universally understood doctrine of ‘union solidarity,’ it could not have been the intention of Parliament in enacting the Code to have included, in the meaning of ‘strike,’ the refusal to cross a lawful picket line drawn up around the employees’ place of work. Presumably the same argument is extended by the Locals to the terms of their Collective Agreements where the same definitions of ‘strike’ are employed. This approach to the problem at hand found support in proceedings before the B.C. Labour Relations Board in MacMillan, Bloedel Packaging Ltd. v. Pulp, Paper & Woodworkers of Canada, Local 5 and Local 8, et al, where the Board interpreted the statutory definition of strike as including a

. . . subjective element: a concerted effort by employees undertaken for the specific purpose of compelling an employer to settle a dispute about terms of employment. It is just that motivation which is absent in the normal case of employees honouring a picket line.

The response to this submission is found in the history of the federal labour statute itself. The Industrial Disputes Investigation Act, R.S.C. 1927, c. 112, provided in s. 1(k) a definition of strike as follows:

‘strike’ or ‘to go on strike,’ without limiting the nature of its meaning, means the cessation of work by a body of employees acting in combination, or a concerted refusal or a refusal under a common understanding of any number of employees to continue to work for an employer, in consequence of a dispute, done as a means of compelling their employer, or to aid other employees in compelling their employer, to accept terms of employment;

This statute was replaced in 1948 by the Industrial Relations and Disputes Investigation Act, 1948 (Can.), c. 54, which deleted the qualification that the withholding of services be done for the purpose of compelling the employer to accept the proposed terms of employment. The definition, [s. 2(p),] was as follows:

(p) ‘strike’ includes a cessation of work, or refusal to work or to continue to work, by employees, in combination or in concert or in accordance with a common understanding;

The Code, in its present form, repeats the 1948 definition. There is no room for doubt now that Parliament has adopted an objective definition of ‘strike,’ the elements of which are a cessation of work in combination or with a common understanding. Whether the motive be ulterior or expressed is of no import, the only requirement being the cessation pursuant to a common understanding. Here, the concurrent findings foreclose this aspect of this submission.

Refusal to cross a picket line lawfully established by another union cannot be a strike unless it falls within the definition of ‘strike’ which fortunately for the purposes of this appeal is in substance the same in both statute and contract. This definition requires a cessation of work (a) in ‘combination’ or (b) in ‘concert’ or (c) ‘in accordance with a common understanding.’ In this case the ‘concert,’ the ‘combination’ or the ‘common understanding’ may be considered to have a common root in the principle of labour organization which forbids the crossing of picket lines. Section X(b) of the agreement with Local 1039, Article 12:02 of Local 273, and the definition in the Code, when given the ordinary meaning of ‘common understanding,’ seem to be an attempt by the authors to provide for the very situation where the ‘cessation of work’ results from a concept jointly held by the employees, such as the principle against the crossing of picket lines. The contract might have been more precise and included in the ‘strike’ definition, the cessation of work resulting from a refusal to cross a picket line. However, the question is simply: do the words ‘in accordance with a common understanding’ embrace the more specific provision that a cessation of work resulting from the application of the commonly understood principle of the labour movement that members of unions should not cross picket lines?’ The argument is made more complex here because one of the three Collective Agreements does not define ‘strike’ and none of the Agreements defines ‘stoppage of work.’ Given the ordinary meaning of these words, there is no room to import a qualification which would exclude a stoppage of work resulting from one circumstance only, namely the honouring of a picket line by the employees comprising the bargaining unit.

In the preceding case, the Supreme Court noted that it could infer that a work refusal is with a “common understanding” in cases where unionized employees respect another union’s picket line.  This inference is based in the idea that unionized workers respect picket lines as a show of “labour solidarity”. Does the same presumption apply when the employees that refuse to cross the picket line are non-union,?  The Ontario Board considered this issue in the following decision.

Unilux Boiler Corp. v. United Steelworkers of America, Local 3950, et al., [2005] O.L.R.D. No. 2471
[Non-union office employees of the employer refused or were unable to cross a picket line established by the employer’s striking unionized employees.  The picket line was hostile and even the police had been unable to escort the employees through the picket line.  The employer argued that the picketers and the union had caused an unlawful strike by the non-union employees.  The Union argued that the office employees had not engaged in a strike, because their refusal to work was not “concerted” or with a “common understanding”]

MACLEAN, Vice-Chair:   Since none of the employees at the picketed worksite are represented by a trade union (except those Steelworkers' members who crossed the picket line and are permitted to strike anyway), the Board's normal assumptions about the effect of picket lines do not apply. Non-union office workers and replacement workers cannot be expected to respect picket lines or act in concert. In fact, if anything, the opposite assumptions apply. That is, such workers are expected to cross the picket line and attend at work or make individual decisions not to do so.


In cases such as this, where no presumption as to the employee motivations can apply, it is critical to determine if there is a "refusal to work" in "combination", "in concert" or "in accordance with a common understanding".   Here there is no allegation that the employees who refused (or were prevented) from crossing the picket line did so in concert in combination or in accordance with a common understanding as these terms have previously been understood. That is a necessary component of a strike….  The Board has found that employees who made an individual decision not to cross the picket line either because they are afraid or out of respect for the picket line, are not engaged in a strike…



Even accepting there was a refusal to work in this case, such refusal is not alleged to have been done in concert or to limit the applicant's business….  For all of these reasons, I am satisfied that the employees of the applicant were not engaged in an illegal strike as alleged by the applicant. Given this outcome, there is no dispute  that this part of the application must 
What if a collective agreement expressly permits the employees covered by it to refuse to cross a lawful picket line?

Nelson Crushed Stone and United Cement, Lime & Gypsum Workers’ International Union, Local Union 494 v. Martin, [1978] 1 Can. L.R.B.R. 115 at 119–20, 125, 128–29 (O.L.R.B)

HALADNER, Vice-Chair: The facts of this case — a refusal by members of one union to cross a picket line maintained by members of another union who are legally on strike against a common employer, where the collective agreement between the employer and the ‘non-striking’ union contains a provision stating that it shall not be a violation of the agreement (or cause for discharge or discipline) if any employee refuses to cross a legal picket line — raise again the question of the precise scope of the strike definition contained in section 1(1)(m) of the Labour Relations Act. . . .

The Board, when applying the statutory definition, has not drawn a distinction between a refusal by employees to cross a picket line and other types of employee activity which result in a disruption of an employer’s operation. In all cases, the question is whether the refusal to work on the part of the employees is in combination, in concert, or in accordance with a common understanding within the meaning of section 1(1)(m). In this regard, the Board has held that the definition of ‘strike’ is not restricted or qualified by the purpose underlying the work stoppage. The Board, moreover, does not allow the parties to qualify the no-strike provision deemed to be contained in every collective agreement. The Board has held that provisions which purport to legalize strike activity during the contract term embody attempts by the parties to contract out of the Labour Relations Act and are, to that extent, invalid. . 

. . . It is difficult to see any difference in principle between a clause which provides that it will not be a violation of the collective agreement for employees to refuse to cross a legal picket line and a clause which provides that employees will not be so required. Neither clause can make unlawful [sic] that which would otherwise be unlawful — that is, a concerted refusal on the part of employees to work when there is work scheduled. . . . 

To conclude that clauses such as Article 4.02 cannot authorize a work stoppage which, in the absence of such a clause, would amount to a ‘strike’ is not, however, to conclude that such clauses are of no legal effect. . . . such clauses, while invalid to the extent that they purport to contract out of the Labour Relations Act, may nevertheless limit the liability of employees and/or the union under the terms of a collective agreement. In addition, such clauses may . . . be sufficiently exculpatory to persuade the Board to decline to grant consent to prosecute where the employees or the union, relying on such a clause, engage in a ‘strike.’ Whatever the precise extent of the ‘collective agreement’ protection which such clauses may afford, such clauses can probably be expected to provide a defense to individual employees who may be discharged or disciplined as a result of their refusal, on an individual basis, to cross a legal picket line. 

* * *

 A “hot cargo” or “hot declaration” clause in a collective agreement typically purports to allow employees to refuse to do any work coming from or destined for another employer who has been declared unfair by the union. Such clauses are inconsistent with the thrust of the O.L.R.B. decision in Nelson Crushed Stone. In British Columbia, the approach to sympathetic collective job action is quite different. From 1973 to 1987, and again since 1992, the British Columbia labour relations statute has allo wed the labour relations board to give effect to hot cargo clauses, with certain limitations: Labour Relations Code 1992, c. 81, s. 164(1). [can’t find this, is it gone?]   As well, clauses permitting employees to refuse to cross picket lines remain fully effective in British Columbia; the definition of a strike in section 1(1) of the British Columbia statute excludes stoppages or refusals to work that are a direct result of lawful picketing.


8:413
The Strike Prohibition and Political Protests

Whether a purposive restriction should be read into the definition of strike has been controversial over the years.  Should the reason why workers are striking matter?  As we just saw, with some exceptions (i.e. B.C. and Manitoba), Canadian lawmakers have tended not to excuse untimely sympathy strikes.  Another reason why workers may engage in a strike not directly related to collective bargaining is as a form of political expression or protest.  In a series of cases decided in the 1970s  dealing with the 1976 National Day of Protest, a one-day work stoppage called by the Canadian Labour Congress to protest against federal anti-inflation legislation limiting wage increases, labour boards focused on whether the statutory definition of “strike” included a purpose clause.  

In British Columbia, the legislation did include a purpose clause that required a “strike” to be “for the purpose of compelling their employer to agree to terms or conditions of employment,”   Applying that language, the B.C. Board found in British Columbia Hydro and Power Authority and International Brotherhood of Electrical Workers, Local 258 and Local 213, [1976] 2 Can. L.R.B.R. 410, that the work stoppage was not a strike. But see: Re Robb Engineering and United Steelworkers of America, Local 4122 (1978), 86 D.L.R. (3d) 307 (N.S.C.A.) (where, applying similar language, the work stoppage was ruled to be a strike). In jurisdictions where the definition of a strike had no purposive component, the National Day of Protest was invariably held to be a strike. See, for example, Domglas Ltd. (1976), 76 C.L.L.C. para. 16,050 (O.L.R.B.), upheld (1978), 78 C.L.L.C. para. 14,135 (Ont. Div. Ct.).

More recently, unions have challenged the prohibition of political protest strikes during the term of a collective agreement as a violation of Charter rights.   These arguments have so far failed.   The following decision dealt with the actions of members of two B.C. unions who engaged in a one-day work stoppage to protest the labour and health policies of the B.C. Liberal government. The work stoppage was ruled to be an illegal strike by the B.C. Board, which also ruled that the restriction on workers’ freedom of expression caused by mid-collective agreement term bans on strikes was justified under Section 1.  The unions sought judicial review of the Board’s decision on a number of grounds.   The following excerpt deals with the Court’s treatment of the Section 2(b) expression argument.  

H.E.U. v. HEABC (2007). 133 C.L.R.B.R. (2d) 259 (B.C.S.C.),

Smith J.    …   The scope of s. 2(b) protection has become more clearly defined since it was first addressed in Irwin Toy Ltd. v. Quebec (Attorney General), [1989]1 S.C.R. 927 ["Irwin Toy"]. … In that case, the court applied a broad purposive approach in creating a two-stage analysis. 
At the first or definitional stage, the court broadly defined expression as having both content and form, both of which can be "inextricably connected"   All activities which convey or attempt to convey meaning are included in the definition of "expression". Any expressive activity, regardless of its content, is presumptively guaranteed s. 2(b) protection except for violence, which as a method of expression is excluded from constitutional protection. …

If an activity is found to fall within the scope of the s. 2(b) right to freedom of expression, the second stage of the Irwin Toy analysis requires the court to determine whether the purpose or effect of the impugned law or government action actually restricts freedom of expression. The purpose of the restriction is the "facial" purpose of the legislative technique adopted by Parliament to achieve a particular end. If the purpose is found to restrict freedom of expression, the impugned law or action will likely constitute an infringement of s. 2(b). If it does not, the court will look at whether the effect of the restriction infringes freedom of expression. At that stage of the analysis, the burden is on the claimant to demonstrate that the effect of the restriction undermines at least one of the three core values underlying the s. 2(b) guarantee; these being (1) the promotion of truth (truth-finding), (2) social and political participation (democratic discourse), and (3) self-fulfillment …
[Smith J. then ruled that the activities in one union (the Hospital Employees Union was not protected by section 2(b) because included violence and threats.   The members of the other union involved in the case, the B.C. Teachers’ Federation had not engaged in violence, but had only participated in peaceful protests and information picketing.   Smith J. found that these activities were protected by Section 2(b).]

Is BCTF's withdrawal of services for political purposes protected under s. 2(b) of the Charter?
 

Having found the BCTF attendance at political protest rallies to be expressive activity and therefore presumptively protected by s. 2(b), I must next consider whether the definition actually infringes that protection, either in purpose or effect. If the purpose of the legislation is found to restrict freedom of expression then it will infringe s. 2(b). If the purpose is not to restrict expression but that is its effect, the legislation will infringe s. 2(b) only if the BCTF can establish that the expressive activity, (the withdrawal of services as a form of political expression) can be linked to at least one of the core values underlying the right to freedom of expression.

              (i) The purpose of the definition of strike

Section 1(1) of the Code defines "strike" as including "a cessation or work, ... by employees in combination or in concert ... that is designed to or does restrict or limit production or services ...". The definition catches all forms of mid-contract work stoppages regardless of their purpose. It does not expressly prohibit the ability to engage in or the content of political expression

The Government's stated purpose in introducing the expanded definition in 1984 was to address the disruptive consequences of mid-contract work stoppages. Other jurisdictions introduced similar definitions to address similar circumstances.


In these contexts, I am satisfied the purpose of the definition of strike was to prohibit all mid-contract work stoppages unrelated to collective bargaining to ensure that parties to collective agreements would conduct themselves in accordance with a prescribed set of rights and duties under the Code understood by both employers and employees.

                       (ii) The effect of the definition of strike


As previously noted the effect of the definition of strike was to capture political protest work stoppages during the term of a collective agreement. The BCTF submits that its voluntary and peaceful attendance at political protest rallies is properly characterized as a form of political expression rather than strike activity, and is therefore expressive activity that is guaranteed s. 2(b) protection. The BCTF further distinguishes its actions from strike activity by pointing to the lack of picketing activity, lack of mandatory attendance requirements, and lack of intent to disrupt its employer's economic activity for the purpose of securing better terms or conditions of employment. Instead, it submits, the objective of its work stoppage was to express a broad political agenda that was directed at effecting political change by the government.

In support of its position, the BCTF relies on Kmart, where the definition of picketing captured peaceful leafleting and as a result the court read down the definition to exclude leafleting. In this case, the BCTF argues by analogy that the definition of strike must be read down to exclude voluntary and peaceful rallies that include work stoppages for a political purpose, and thereby receive s. 2(b) protection. In short, the BCTF submits that it is an analytical error to characterize its activity as a political "strike" and submits that so long as its expressive activity does not fall within the method exclusion of violence its actions are constitutionally protected….

The issue raised by these submissions may be summarized as follows: Can a work stoppage that has no protected status when used in the context of collective bargaining, become cloaked with s. 2(b) protection if used in the context of effecting political change, when historically, constitutionally, and philosophically, work stoppages, whatever their purpose, have never risen to the level of a fundamental right or freedom in Canada? In my view it cannot.


Although the petitioners characterize their expressive activities as attendance at political rallies, at the core these activities were concerted work stoppages. Through the form of a work stoppage, they have chosen to deliver their political message. Work stoppages are the hallmark of strike activity. It is not by accident that this effective economic weapon has been imported into the context of a political dispute with government because it brings pressure to bear on those affected by the work stoppages including unrelated third parties and the public-at-large.


The petitioners submit the definition of strike creates an absolute prohibition on the petitioners' ability to exercise their right to political expression. However, at most, the definition inhibits the petitioners' ability to exercise their right to political expression in the form of mid-contract work stoppages. Their ability to engage in political expression and to attend political protest rallies to deliver their message is not affected by the expanded definition. All that is circumscribed is the time (not during a collective agreement) and the manner or form (a work stoppage) of their expression. It is the physical consequences (the mid-contract work stoppage) of their political expression (protest rallies against government policy) that is restricted by the definition, not their ability to engage in or the content of their political expression.

The effect of the definition on both petitioners is that their members remain free to attend political protest rallies provided they are not required by the terms of their collective agreement to be at work when the protest rally is scheduled. The petitioners argue that such a limitation reduces the effectiveness of their political message, but the s. 2(b) right to freedom of expression has never guaranteed the right to the most effective form of expression.

 The second stage of the Irwin Toy analysis requires the claimant seeking s. 2(b) protection to show that one of the core values underlying the s. 2(b) right is implicated in protecting his or her expressive activity. In the context of this case, the BCTF must establish that the expanded definition's restriction on the time and manner (form) for attendances away from work undermines one or more of the core values underlying the s. 2(b) right. Framed in the language of [Montreal (City) v. 2952-1366 Quebec Inc. [2005] 3 S.C.R. 141], the BCTF must show that the definition's restriction on the time and manner of their political expression conflicts with truth-finding, democratic discourse or self-fulfillment. In undertaking that inquiry, the Court must adopt an historical and purposive examination of the use of work stoppages as a method of expression, and determine whether in the labour relations context the restriction undermines any of the core values underlying free expression.

    Historically work stoppages have been limited to the labour relations context of collective bargaining disputes. They have seldom been used as a form of political expression to effect changes in government policy, primarily because political expression through democratic discourse does not require the use of work stoppages. Political messages can be effectively communicated though a variety of forms of expression that do not involve breaches of employment contracts, be they individual or collective.

     The purpose of the s. 2(b) right to political expression has never been associated with a right to breach employment contracts. An implied term of every employment contract is that employees be in attendance at their workplace during their contracted hours of work. Non-unionized employees do not have a unilateral right to withdraw their services for the purpose of political expression and could receive swift sanctions if they chose to engage in political work stoppages when they were contracted to work for their employers. The effect of the expanded definition of strike for unionized employees is compatible with the rights of non-unionized employees.

     During the term of their collective agreement, unionized employees are subject to the same implied terms of their employment contract, the collective agreement, as non-unionized employees, except where authorized by the Code. Beyond that limitation, unionized employees remain free to attend political protest rallies outside of work hours and communicate their political expression in any manner or form that does not breach their employment contract.


In summary, I am not persuaded the BCTF has shown a link between or the implication of any of the core values underlying the s. 2(b) right and the use of mid-contract work stoppages. I am satisfied the absolute prohibition on mid-contract work stoppages is a mere regulation of the physical consequences of that form of expressive activity and does not adversely impact upon the content or ability to engage in political expression….   Accordingly, I find the definition of strike which captures political protest rallies during working hours of the term of a collective agreement does not infringe the s. 2(b) guarantee under the Charter.

Smith J. then considered whether the regulatory ban on strikes would be saved by Section 1 in the event that it did infringe Section 2(b).  In finding that the strike prohibition would be saved by Section 1, she relied on the reasoning of the Ontario Labour Relations Board in General Motors of Canada [1996] OLRB Rep. May/June 409.  That case involved the participation by members of the Canadian Auto Workers in a Day of Protest against the policies of the Ontario Conservative government.  The OLRB ruled that the union members had engaged in expression within the meaning of section 2(b), but that the regulatory restriction on mid-term collective agreement strikes was justified under Section 1. 
8:420 
Regulating Economic Sanctions Available to the Employer

8:421 
 “Lockouts” and Unilateral Changes to Working Conditions

As with strikes, labour relations statutes impose restrictions on when employers can declare lockouts. Generally speaking, the same timeliness restrictions which are imposed on the right to strike are also imposed on the right to lock out. In other words, a lockout is timely whenever the employees can legally strike.  Unlike the definition of a strike in most jurisdictions, the definition of  a “lockout”  invariably does include a purpose limitation.   The definition in the Canada Labour Code is typical:

‘lockout’ includes the closing of a place of employment, a suspension of work by an employer or a refusal by an employer to continue to employ a number of their employees, done to compel their employees, or to aid another employer to compel their employees, to agree to terms or conditions of employment . . .

The key is that the reason for the employer’ actions must be to influence employee and union views on collective bargaining issues.  



Therefore, an unconditional plant closure that leads to the permanent layoff of the workforce would not constitute a lockout, unless the Union could prove the company intend to reopen an is using the closure as a bargaining ploy: See Humpty Dumpty Foods Ltd., [1977] 2 Can. L.R.B.R. 248 (O.L.R.B.).  Would a decision to contract out the bargaining unit work and layoff the bargaining unit employees amount to a lockout? Would a shutdown designed as a political protest (for example, a refusal to produce oil in protest against a national energy program) be prohibited as a lockout? Why should employer shutdowns be treated differently from similarly motivated employee shutdowns? See HEU v. HEABC, para. 71-72, referred to above, for a discussion of this issue.

Canadian labour legislation is usually structured so that the end of the statutory collective bargaining freeze [discussed in Chapter 6, Section 6:300)] coincides with the commencement of the lawful strike and lockout period.  That is, when an employer is in a lawful lockout position, there will also no longer be a statutory freeze in effect.   This means that another weapon at the disposal of the employer, in addition to the right to lockout employees, is the ability to make changes to the terms and conditions of employment without the union’s consent or agreement once the parties are in a lawful position to strike and lockout.  This right of the employer was affirmed recently in an Ontario decision called Neehah Paper Co. of Canada [2006], OLRB Rep. 224.

8:422
Employer Economic Weapons, the Duty to Bargain, and Unfair Labour Practices

The right of an employer to use either of these economic weapons—lockouts and unilateral changes to working conditions—is subject to the unfair labour practice provisions we have looked at in previous Chapters, including the duty to bargain and prohibitions against punishing or discriminating employees for exercising their lawful rights under the legislation.  Thus, if a labour board believed the employer was employing one of these weapons with anti-union animus, or that it had no intention of reaching a collective agreement contrary to the duty to bargain, the employer could be found in breach of the legislation.

Indeed, it might be argued that any unilateral alteration of working conditions amounts to a breach of the duty to bargain, for the simple reason that a unilateral change is tantamount to bargaining with the employees individually. This argument seems to have been laid to rest in Canadian Association of Industrial, Mechanical and Allied Workers, Local 14 v. Paccar of Canada Ltd., [1989] 2 S.C.R. 983 at 1007–15 (per La Forest J.). In the case of unilateral employer-instituted changes to working conditions after the end of the statutory freeze, the duty to bargain appears to require only that the employer must first give the union an opportunity to accept the proposed terms before acting on its own, and that the employer’s conduct must otherwise show a willingness to conclude a collective agreement: see Canadian National Railways Co. and Council of Railway Unions (1993) 23 CLRBR (2d) 122 (CLRB) and Neehah Paper, cited above.

The following case discusses the relationship between the right to lockout and hire replacement workers and the employer’s duty to bargain and to avoid anti-union animus.

Westroc Industries Ltd. v. United Cement, Lime and Gypsum Workers International Union, [1981] 2 Can. L.R.B.R. 315 at 324–29 (O.L.R.B.)

[The company was engaged in manufacturing operations in several provinces. During negotiations for renewal of the collective agreement at its Mississauga, Ontario, plant, the company concluded that the union was deliberately prolonging discussions in order to conduct simultaneous strikes in other locations, where the collective agreements had later expiry dates. Attempts to bring the Mississauga negotiations to a more rapid conclusion failed, and the company locked out the Mississauga employees. Over a period of several weeks, the company hired some replacements and resumed certain operations. The lockout followed exhaustion of conciliation proceedings. The board found that during negotiations both before and after the lockout, the employer met the standard of good faith required by the legislation. The union complained that the lockout and the hiring of replacements were breaches of the Ontario Labour Relations Act.]

ADAMS, Chair: We have come to the conclusion that both complaints must be dismissed in their entirety. From a review of all of the evidence, we are satisfied that none of the impugned conduct of the respondent company violates sections 14, 56, 58 or 61 of the Act. . . .

We begin by observing that an employer may properly decide to continue his operations in the face of a strike and, to that end, may hire fresh employees. Section 64 of the Act would appear to contemplate that possibility in that it explicitly provides for the job security of striking employees for a finite period. . . . 

Thus, as long as an employer’s motive is free of anti-union animus, it seems clear that strike replacement employees can be hired and such action can be a powerful economic weapon in many cases. . . . This being clear, it is of some interest to note that the almost parallel treatment of strike and lockout activity by the statute — a treatment that tends to suggest that, for the most part, they are but two sides of the same coin. For example, section 1(2) provides, inter alia, that no person shall cease to be an employee by reason only of his ceasing to work for his employer as the result of a lockout or strike. Similar dual references can be found in, inter alia, sections 34b, 34d, 34e, 36, 53(3), 63, sections 65 and 66 when read together, 67, 68, sections 82 and 83 when read together, sections 119 and 134a. Indeed, section 64 is the only section of consequence where the dual reference is missing although our later analysis of the lockout replacement capacity of an employer will illustrate why we do not think this discloses a fundamental flaw in the statutory scheme. This parallel treatment, we think, goes some way to suggest that the Legislature saw each party in collective bargaining having a range of economic weapons in its arsenal and that it intended no ground rules with respect to the utilization of such weapons or the initiation of industrial conflict. The legislative scheme, on this latter point, clearly envisages the possibility of an employer locking out his employees before being struck. . . . Moreover, while a lockout singles out those persons employed by an employer who are engaging in collective bargaining, the statute explicitly recognizes this result and makes a distinction between two classes of employer motivation in causing a lockout. Section 1(1)(i) of the Act defines a lockout as including:

the closing of a place of employment, a suspension of work or a refusal by an employer to continue to employ a number of his employees or to aid another employer to compel or induce his employees, to refrain from exercising any rights or privileges under this Act or to agree to provisions respecting terms or conditions of employment or the rights, privileges or duties of the employer, an employees’ organization, the trade union, or the employees;

A timely lockout aimed at inducing employee agreement over terms and conditions of employment is part of the very process of collective bargaining which the Act contemplates. See section 63(2) in the light of sections 14 and 45. On the other hand, a lockout aimed at dissuading employees from exercising rights under the Act is never lawful and the concept of timeliness simply had no application to such activity. . . . A collective bargaining lockout, then, while in some real sense discriminating between those engaged in negotiations and those employees who are not, does not contravene sections 56, 58 or even section 61 because the employer’s intent is directed at achieving a collective agreement and not at penalizing his employees for having exercised a right under the statute. Unlawful intent is the hallmark of these sections and a close analysis of the evidence before us in this case discloses no such motivation. As the United States Supreme Court observed in American Shipbuilding Co. v. NLRB . . . 

[t]he lockout may well dissuade employees from adhering to the position which they initially adopted in the bargaining, but the ‘right’ to bargain collectively does not entail any ‘right’ to insist on one’s position free from economic disadvantage. . . . 

Employers can lockout to apply economic pressure in order to achieve a collective agreement on the terms they want and, in the instant case, the employer continued to be driven by this purpose. There is also no evidence that the lockout was intended as a ‘cheap layoff’ or in any way unrelated to the bargaining differences between the parties. We also note that throughout the lockout the respondent has respected the exclusive authority of the complainant as bargaining agent. 

Does this analysis change if the employer, after locking out his employees, goes on to replace them in order to operate? Clearly if the employer’s motive is directed at avoiding a collective agreement or the punishment of his employees for having exercised rights under the Act, the hiring of replacements should be struck down. In fact, this Board has held that the permanent replacement of an employee does not constitute a lockout because there is nothing conditional in the employer’s action. . . . The action is, instead, a dismissal or termination. The permanent replacement of locked out employees would likely amount to a unilateral destruction of the bargaining unit and the withdrawal of recognition of their duly certified bargaining agent. . . . This is the feature of a lockout that makes reference to it in section 64 unnecessary. A permanent lockout of bargaining unit employees would be very difficult to characterize as employer conduct aimed at achieving a collective agreement. But in the instant case, the company clearly hired temporary replacements and paid them at rates found in the expired collective agreement. Full benefit entitlement was not extended to these persons and formal recruitment procedures were not employed. The arrangement was therefore clearly temporary and locked out employees as a group can have their jobs back at any time their bargaining agent is prepared to agree with the respondent. . . . 

Counsel for the trade union submits that any form of replacement is unlawful because of the manifest distinction made between unionized employees and other workers, but this ignores the fact that the use of temporary replacements is only marginally more discriminatory than the lockout itself and clearly, in the facts at hand, has the same collective bargaining purpose. Indeed, the temporary replacement of locked out employees may allow an employer to maintain key customers (as was part of the employers’ motivation in the case at bar) and, to some degree, ensure that locked out employees will have jobs to return to. But, more fundamentally, the trade union’s position is totally at odds with the dynamics of collective bargaining and, if adopted, would permit trade unions to control the timing of economic conflict — the latter being an inestimable strategic advantage and one nowhere explicitly sanctioned in the statute. . . .

For the same reasons that we have found the lockout itself to be lawful, therefore, we find the respondent’s use of temporary lockout replacements; its deployments of non-unit personnel; and its subcontracting of bargaining unit work, do not violate any provision of the Labour Relations Act. The initial use of supervisors, clerical employees and subcontractors was aimed at protecting the patronage of key customers against its two major competitors who had substantial excess capacity. The use of temporary replacements was similarly motivated and implemented only after a lengthy lockout and a resulting perception by the employer of the trade union’s unresponsiveness. A distinction made by an employer between employees engaged in protected activity and others who are not is, standing alone, sufficient to violate sections 56, 58, or 61. Rather, the basis to an impugned distinction has to be one of hostile purpose aimed at punishing employees or persons for having exercised their rights under the Act. As the definition of lockout reveals, this labour relations concept involves employer conduct that may be based on a proper or improper purpose. Which purpose is in fact the case must be determined on a careful review of all the evidence. In many earlier decisions we have said that first agreement situations are to be subjected to detailed scrutiny by this Board and a lockout with replacements will particularly merit such an approach in a first agreement context. However, in the instant case, the parties have had a longstanding relationship and there is simply no hint of anti-union animus on the evidence before us. . . . 

Lastly, regardless of the outcome of these negotiations, we are satisfied that individual employees locked out and replaced by temporary employees continue to have important job security rights under the general unfair labour practice provisions of the statue. After the imposition of a lockout for some considerable duration and without a collective agreement materializing, affected employees may wish to abandon the conflict and return to work despite the apparent continuing resistance of the bargaining agent. The employer’s response to such a situation would be closely scrutinized under section 58, inter alia, of the Act. However, at present, such rights are not in issue between the parties.

For all of these reasons the matters consolidated herein are dismissed. . . .


8:423
Labour Board Remedies

For a very long time, labour relations boards had little or no specific remedial authority over illegal strikes. In Ontario, for example, the Board’s only power was to declare the strike illegal. Oddly, this declaratory remedy proved reasonably effective. When the parties were in doubt about whether their actions were lawful, the declaration enlightened them, and they usually complied. When there was no such doubt, as in the case of a wildcat strike during the term of a collective agreement, the declaration alerted them to potential consequences such as a claim for damages, a criminal prosecution, or the discharge of illegally striking employees. This often altered the dynamics within the bargaining unit, encouraging some members to urge a return to work and giving those who were more militant a reason to back down.

Other advantages of declaratory relief over directive orders, especially in the context of politically motivated strikes of the sort that characterized the 1995 and 1996 Days of Protest in Ontario, were spelled out by Chair MacDowell of the Ontario board in General Motors of Canada Limited, [1996] O.L.R.B. Rep. May/June 409 at 452–54. Among them were the avoidance of the spectre of criminal contempt proceedings and the affirmation of the basic assumption of collective bargaining legislation that “self-regulation and private ordering are an appropriate (and perhaps the best) method of workplace governance.”

The declaratory authority of some labour relations boards has in recent decades been supplemented by a very broad and flexible remedial jurisdiction. For example, section 100 of the Ontario Labour Relations Act, 1995, reads as follows (the italicized passage was added in 1984): 

100. Where, on the complaint of a trade union, council of trade unions, employer or employers’ organization, the Board is satisfied that a trade union or council of trade unions called or authorized or threatened to call or authorize an unlawful strike or that an officer, official or agent of a trade union or council of trade unions counselled or procured or supported or encouraged an unlawful strike or threatened an unlawful strike or that employees engaged in or threatened to engage in an unlawful strike or any person has done or is threatening to do an act that the person knows or ought to know that, as a probable and reasonable consequence of the act, another person or persons will engage in an unlawful strike, the Board may so declare and it may direct what action, if any, a person, employee, employers’ organization, trade union or council of trade unions and their officers, officials or agents shall do or refrain from doing with respect to the unlawful strike or threat of an unlawful strike.

Labour boards have sometimes interpreted these statutory remedial powers as conferring upon them a license to seek sustainable industrial relations solutions in cases of illegal industrial action, as the following case indicates.    

National Harbours Board v. Syndicat national des employés du Port de Montréal, [1979] 3 Can. L.R.B.R. 502 at 503–18 (C.L.R.B.)

[The union had called two one-day work stoppages while a conciliation commissioner was attempting to bring about a new collective agreement, and had also instituted an overtime ban. This affected the transhipment of grain through the Port of Montreal, disrupting export shipments. The employer complained that the union’s actions were untimely and unlawful, and sought relief under the Canada Labour Code, section 182 (now section 91). The union argued that its members had become impatient with the slowness of the conciliation commissioner, that its use of limited sanctions was an attempt to “channel” employee discontent, and that it had to prove to the employer that it enjoyed support among the employees. The union acknowledged that the board’s officer had managed to speed up the conciliation commissioner, and that it was now satisfied with his diligence. Finally, the union argued that the employer had violated the overtime provisions of the collective agreement, and that the protest tactics had no serious consequences.]

LAPOINTE, Chair: It should be explained here that the Board’s jurisdiction as created by the provisions of . . . section 182 has existed only since Parliament’s adoption of Bill C-8 and its implementation on June 1, 1978.

Being aware of the positive role that Parliament intended the Board to play in cases involving work stoppages, the latter therefore immediately developed a policy for applying this new jurisdiction. This policy bears the mark of the desire not only to remedy the symptoms of problems arising in labour relations but also to do so in particular by determining the source of the malady causing the problems.

The Board has now an experienced, dedicated support team composed of labour relations officers, and in the case of every application filed under section 182 or 183 (which, as the counterpart of section 182, deals with lockouts), it can rapidly establish a date for a public hearing. However, at the same time, it immediately sends one of its officers to the scene of the dispute. The latter will then do his utmost, by meeting with the parties and using the method of his choice, to discover where the shoe pinches in the case of an unlawful work stoppage (strike or lockout). He has complete authority with the full support of the Board to resolve the problem in order to avoid a public hearing.

If he fails, he merely reports this fact to the Board panel assigned to hear the case and then the Board sits and hears the parties.

The judiciousness of this approach seems clear in that to date, the Board has heard only three of over twenty applications of this nature. . . .

. . . This practice and the policy underlying it are based on the Board’s conviction that Parliament did not intend, by giving this new jurisdiction [to issue cease-and-desist orders] to the Board, to create a remedy that was identical and parallel to that still offered by the courts of the land.

It should be remembered, moreover, that Parliament’s action in part reflected a reiterated request by central labour bodies in Canada . . . that the legislator transfer to labour tribunals the jurisdiction of regular courts as regards injunctions. These labour bodies alleged that only specialized tribunals could really unravel problems in the case of bitter labour disputes characterized by work stoppages. . . .

. . . After giving the party in question the opportunity to be heard, the Board may decide not to issue an order even when faced with facts showing that an unlawful work stoppage exists. Everything depends on the higher interests to be satisfied in given circumstances: these higher interests may be summarized very simply. They involve creating or helping to create the factual situation most likely to promote healthy and orderly labour relations. In order to accomplish this, the Board believes that in cases of unlawful work stoppages which are the result of disturbances in the relations between the parties, it is important to identify the cause in order to determine the remedy. This is what it has instructed its officers to do in their meetings with the parties before the public hearing. . . . However, even in the event that the Board’s officer fails, it may happen that the board will conclude after a public hearing that it may take the same action either by issuing an order containing specific directives conducive to remedying the cause of the disturbance or by refusing to issue an order.

It seems that this view of the Board corresponds to that of the regular Courts. In fact, in McKinlay Transport Limited v. Goodman . . . , a case in which a party wanted the Federal Court to issue an injunction and for which the judgment is dated July 27, 1978, shortly after implementation of Bill C-8, Thurlow J. stated the following: . . .

. . . [E]ven though the legislation does not specifically purport to withdraw from the Superior Courts’ jurisdiction to issue injunctions in respect of conduct arising out of labour disputes, it seems to me that the Court can and ought to take into account in exercising its discretion that Parliament has shown its disposition that such matters be dealt with by the Board on the principles which it applies of the legislation rather than by the Courts. It is perhaps unnecessary to add that Court injunctions have not been notoriously successful as a device for achieving harmonious labour relations or for resolving labour disputes.

A further aspect of the matter with respect to the exercise of discretion is that there is nothing before me to show that prompt and effective relief is not obtainable by the plaintiff in appropriate proceedings therefor before the Canada Labour Relations Board. . . .

In effect, as the late shipping season delayed delivery of grain in the ports on the St. Lawrence, one of which was Montreal, there was a rapid increase in activities involving the unloading of vessels from the Great Lakes and the loading of ocean-going vessels. The employer has been very vulnerable for the last few weeks and will continue to be for a while yet. A large number of vessels are waiting to be loaded or unloaded.

The union’s interests would be best served by collective bargaining in a situation of extreme pressure, namely the strike situation, if said bargaining and the strike occurred during this very peak of activities at the Port of Montreal. There is nothing inherently wrong with this union viewpoint.

Consequently, when the Board discovered between April 12 and 18, 1979, through the services of its labour relations officer, that what was bothering the union was the slowness of the conciliation commissioner’s procedure, it anchored the re-establishment of the status quo by its interventions in obtaining a speed up of this procedure prior to the parties acquiring the right to stage a lawful work stoppage. The Board was successful in its attempts and even the union stated through its chief negotiator that it was satisfied in this regard on May 8, 1979, the date of the hearing regarding the employer’s amended application. However, the employer complained that this status quo was again upset on May 4, 1979 and that it was in danger of remaining upset, depending on certain of the respondents’ activities. On May 8, 1979, everyone was waiting from one moment to the next for the conciliation commissioner to file his report.

It is thus clear that in spite of the agreement concluded, which allowed the Board to help accelerate the process without intervening, the respondents or some of them again lost their patience on May 4, 1979 and a restive atmosphere prevailed subsequently from this date until May 8, 1979 inclusive. . . .

In short, the respondent employees and their union began before the time stipulated in the Code to partially exercise the ultimate form of pressure in collective bargaining. This is prohibited by the legislator.

The respondent union sought through its main spokesman to transform these transgressions into virtues when it endeavoured to justify them by saying that it had attempted in this way to channel the discontent, prove to the employer that the ‘troops’ were following it and thus avoid the worst, presumably, a complete unlawful strike.

We can neither close our eyes to these violations nor excuse them in the current circumstances because over and above the plain fact of the violations per se, we must take into account the fact that by imposing time periods and interposing third parties, the legislator was seeking to achieve a well-defined goal, namely, to increase the opportunities for the parties to settle their differences without resorting to the ultimate sanction. But, he wanted still more. He also wanted the two parties to be on an equal footing at all times with respect to the means of exerting pressure that each of them had at its disposal. . . .

Some people try to justify these transgressions by claiming that the insertion of the stages calling for the intervention of third parties constitutes poor labour legislation. It is not for us to form an opinion on this matter. However, it must be understood that if people are not happy with the legislation, the solution is to get it amended. In the meantime, parties must act honestly and legally.

* * *

The board issued an order requiring that the workers “perform the duties of their employment and . . . refrain from any concerted illegal activity,” and that the union refrain from authorizing or declaring such activity and distribute the order to its members.  Following the board’s order, employees still refused to report for overtime work. The employer sought the board’s consent to prosecute the strikers and the union. The board authorized prosecution [1979] 3 Can. L.R.B.R. 514, but only against the union. The board also directed that any prosecution must be brought before the collective agreement was signed, to avoid allowing the prospect of a prosecution “to become a sword of Damocles during the term of the next collective agreement. . . .”

8 500
The Role of the Courts

8:510 
Criminal Jurisdiction

Courts play a significant role in some labour disputes through their administration of the general criminal law. Basic Criminal Code prohibitions against assault, mischief, and other forms of trespass to persons and property, which we will not examine here, may be violated by conduct engaged in during a labour dispute. See Jonathan Eaton, “Is Picketing a Crime?” (1992) 47 Relations Industrielles 100.   

There is also a less familiar criminal offence, called “watching and besetting,” that is particularly relevant to industrial conflict. Section 423 of the Criminal Code states:

423(1) Every one who, wrongfully and without lawful authority, for the purpose of compelling another person to abstain from doing anything that he has a lawful right to do, or to do anything that he has a lawful right to abstain from doing, . . . (f) besets or watches the dwelling-house or place where that person resides, works, carries on business or happens to be, . . . is guilty of an offence punishable on summary conviction.

(2) A person who attends at or near or approaches a dwelling-house or place, for the purpose only of obtaining or communicating information, does not watch or beset within the meaning of this section.

Most labour picketing at places of work is saved by section 423(2).  However, this section has been applied to picketing that targets the homes of company officials and employees:  see Industrial Hardwood Products v. I.W.A.W.C., Local 2963, (2000), 62 C.L.R.B.R (2d) 98 (Ont. S.C.J.)


In fact, except in cases of violence, criminal provisions are no longer frequently used in labour picketing situations, as discussed by Jonathan Eaton, above, at 102–10.

An important practical effect of the use of criminal law in labour disputes is that it leads to the involvement of the police in the regulation of picket line behaviour. The police have at times allowed themselves to become closely identified with the interests of employers. In recent years, however, sophisticated police forces have come to see themselves as neutrals, attempting on-the-spot mediation between picketers and others who encounter a picket line.

Penal prosecutions under labour relations legislation provide another potential avenue for court involvement in strikes. This avenue has remained significant in Quebec, where any interested party can bring a prosecution for contravention of the Labour Code, including the ban on strikes. These prosecutions are heard by the Labour Court (a division of the Court of Quebec), with an appeal to the Superior Court by way of trial de novo. Only penal sanctions, principally fines, are available as remedies. The significance of such prosecutions is likely to decrease because the Labour Code has recently been amended to create a labour board with broad remedial powers.

In all other jurisdictions, access to penal prosecutions has been reduced or eliminated. Sections 104–09 of the Ontario Labour Relations Act 1995 are typical. Before a prosecution can be launched, consent must be obtained from the labour relations board (or in some jurisdictions, the Minister). This consent is seldom sought, and rarely granted save in egregious cases. Even when consent is obtained, prosecution is almost never proceeded with. Even a successful prosecution, coming to trial long after the events at issue and leading to fines payable to the Crown and not the victim, is very rarely thought to be worth the trouble.

8:520 
Civil Jurisdiction and Tort Illegalities

In practice, the courts’ civil jurisdiction has been much more important than their criminal jurisdiction.  Civil actions can bring immediate relief through injunctions forcing illegal strikers back to work, restricting picketing, or limiting the use of other economic sanctions, except in jurisdictions where (as will be discussed later) injunctions have been displaced to some degree by labour relations board remedies. Damages may also be available in certain circumstances  More will be said later in this chapter about injunctions and damages as remedies. 

The technique generally developed by the courts to make speedy relief available was the interlocutory injunction. This type of injunction was designed to preserve the status quo pending a full trial, in circumstances where the applicant was in danger of suffering irreparable harm that could not be adequately compensated for by money damages awarded after the event.   In order to obtain an injunction, the plaintiff must first file a lawsuit with the court, and then file a motion seeking an interlocutory injunction. In practice, the main lawsuits are rarely litigated in industrial action cases, since the disputes are usually resolved long before a trial is scheduled.  The main purpose of the injunction is to reduce the adverse impact of industrial conflict on the employer and other third parties.  The requirement to file an action means that a party seeking a labour injunction must both: (1)  identify and plead a legitimate cause of action; and (2) identify a proper defendant.  Both requirements can pose difficulties in the context of industrial conflict.   We will consider both issues.


8:521:
Tort Illegalities

Civil suits with respect to industrial action have sometimes been based on breach of contract, especially where no collective bargaining relationship exists, but in practice such suits are usually based on tort. Nominate torts such as assault, nuisance, trespass, and defamation, which protect basic interests in physical security of the person and property and in reputation, can ground such suits and sometimes do. More important in the area of industrial action, however, are a group of generally newer and more complex torts commonly known as the “economic torts.” They were designed to provide redress against losses resulting from hostile use of the collective strength of economic adversaries, especially collective employee strength exerted through strikes and boycotts. The best-established and most frequently used of these torts are conspiracy and inducing breach of contract.

The development of the economic torts by the English courts is a fascinating story, which we do not have the space to recount. An excellent account is given by K.W. Wedderburn, “Strike Law and the Labour Injunction: The British Experience, 1850–1966” in Report of a Study on the Labour Injunction in Ontario, by A.W.R. Carrothers, vol. 2 (Toronto: Ontario Department of Labour, 1966) at 603. Wedderburn describes how the English courts invented new economic torts, or relaxed the requirements of existing ones, in order to deal with outbursts of trade union militancy.

The doctrinal requirements of the economic torts will be summarized in the following paragraphs, in roughly the form in which they were developed by English courts up to about 1975, prior to major statutory changes in English labour law which are not relevant to Canada. As should become apparent by the end of this chapter, Canadian courts have not applied the requirements of the English court decisions rigorously or consistently, but have often bent or disregarded them in order to facilitate the granting of remedies against industrial action, especially in cases of secondary picketing in support of legal strikes. Some feel for the technical requirements of the economic torts is necessary, however, in order to understand the approach of Canadian courts to industrial conflict.

Can we put this into an enclosed  Chart form??????

The Tort of Conspiracy to Injure by Lawful Means

This requires 

1)
a combination of two or more persons
2)
an intention to cause economic injury to the plaintiff and the causing of such injury; and 
3)
a predominant purpose or motive that the courts do not recognize as being a legitimate interest. 

The courts have recognized the traditional collective bargaining activities of unions, including the demand for a closed shop, as legitimate interests. See Crofter Hand Woven Harris Tweed Co. v. Veitch, [1942] A.C. 435 (H.L.). In Ontario, section 3(1) of the Rights of Labour Act, R.S.O. 1990, c. R33, provides as follows: 

An act done by two or more members of a trade union, if done in contemplation or furtherance of a trade dispute, is not actionable unless the act would be actionable if done without agreement or combination.

This would appear to eliminate conspiracy to injure as a cause of action in labour cases, subject, however, to the fact that the courts have interpreted secondary picketing as going beyond the scope of a “trade dispute.” This matter will be examined further in the discussion on secondary picketing, below, section 8:420.

The Tort of Conspiracy to Injure by Use of Unlawful Means

This requires 

1)
a combination of two or more persons; 

2)
an intention to cause economic injury to the plaintiff; and 

3)
the use of unlawful means to cause the injury. 

In Rookes v. Barnard, [1964] A.C. 1129, the House of Lords held that any illegality (in that case, a breach of the defendants’ contracts of employment) would suffice as unlawful means.

The Tort of Directly Inducing Breach of Contract

This requires 

1)
an intention by the defendant to cause economic injury to the plaintiff; 

2)
knowledge by the defendant that there is a contract between the plaintiff and a third party; 

3)
the use of lawful means by the defendant to persuade the third party to breach the contract; 

4)
a breach of the contract; and 

5)
economic injury to the plaintiff as a reasonable consequence of the breach. 

The requirements of knowledge and persuasion have been whittled away significantly in recent decades. The requisite knowledge will exist if the defendant ought reasonably to believe that a contractual relationship exists, even if he or she may not know of its terms, or if the defendant acts “recklessly,” without caring whether a contract exists. As for the element of persuasion, it is enough that the defendant conveys information to a third party whom the defendant would like to see act in a certain way (for example, to honour a picket line) and the third party does in fact act in that way. There is a defence of “justification” to this tort, but the pursuit of union objectives has traditionally not been considered as justification. See Lord Pearce’s judgment in Stratford v. Lindley, [1965] A.C. 269 (H.L.), and compare it with Thomson v. Deakin, [1952] Ch. 646 (C.A.).

The Tort of Indirectly Procuring Breach of Contract by Unlawful Means

This requires 

1)
an intention by the defendant to cause economic injury to the plaintiff; 

2)
knowledge by the defendant that there is a contract between the plaintiff and a third party; 

3)
a threat by the defendant to use unlawful means against the third party unless the latter breaches his or her contract with the plaintiff, or the actual use of unlawful means for that purpose by the defendant; 

4)
a breach of the contract between the plaintiff and the third party; and 

5)
economic injury to the plaintiff as a necessary consequence of the breach. 

The key to this tort is unlawful means. Under Rookes v. Barnard, above, any technically illegal conduct can suffice for the purposes of the tort, whether that conduct be a crime, another tort, or a breach of contract. The defence of justification has traditionally not been available where unlawful means are present, but Lord Denning intimated otherwise in Morgan v. Fry, [1968] 2 Q.B. 710 (C.A.).

Direct Interference with Contractual Relations Falling Short of Breach

This tort was “discovered” by Lord Denning in Torquay Hotel Co. v. Cousins, [1969] 2 Ch. 106 (C.A.). It requires 

1)
an intention by the defendant to injure the plaintiff economically; 

2)
an action by the defendant that has the effect of hindering or preventing performance of a contract between the plaintiff and a third party; and 

3)
that the defendant’s action was a direct cause of that result. 

In Acrow (Automation) Ltd. v. Rex Chainbelt, [1971] 3 A11 E.R. 1175 (C.A.), Lord Denning added the qualification that the action causing the interference must be unlawful. Nonetheless, Canadian courts appear to be applying the tort according to Lord Denning’s original, less rigorous formulation.

The Tort of Intimidation

This requires 

1)
an intention by the defendant to injure the plaintiff economically; 

2)
a threat by the defendant to use unlawful means against a third party unless the latter takes action that will injure the plaintiff economically; and 

3)
action by the third party against the plaintiff which is lawful in itself but which causes the plaintiff economic injury. 

The key element is again unlawful means. Rookes v. Barnard, above, held that if the threatened act is illegal in any way, be it a crime, a tort, or a breach of contract, that is sufficient to constitute unlawful means.

The Tort of Intentional Injury by Use of Unlawful Means

This residual tort requires 

1)
an intention by the defendant to injure the plaintiff economically, and 

2)
use by the defendant of unlawful means, in the Rookes v. Barnard sense, to cause the injury. 

No combination is needed.

* * *

The potency of the foregoing torts in strikes and picketing becomes apparent if we imagine a fairly typical scenario of a union picketing a large construction site at which several other unionized trades are working. What sorts of tort illegalities might be present?


Some provinces have enacted legislative provisions restricting or abolishing certain of these torts, particularly those that do not require illegal means. See, for example, the British Columbia Labour Relations Code, sections 66 and 69, and the Ontario Rights of Labour Act, section 3(1). Economic torts are also less important when industrial action constitutes a breach of a labour relations statute. This is because courts have taken the unusual position that a violation of labour legislation is itself enough to ground liability in tort, either because such a violation constitutes a tort in itself or because noncompliance with the statute constitutes the element of illegality necessary to make out one of the economic torts. A crucial step in this direction was taken by the Supreme Court of Canada in Gagnon v. Foundation Maritime Ltd. (1961), 28 D.L.R. (2d) 174, where the violation of a statutory strike ban was held to constitute unlawful means for the purpose of the tort of conspiracy to injure by unlawful means. In Maritime Employers’ Association, above, section 8:213, the basis of liability again seems to have been violation of the labour relations legislation and the applicable collective agreements, no other cause of action being mentioned.   See also International Brotherhood of Electrical Workers v. Winnipeg Builders Exchange, [1967] S.C.R. 628,

In other areas of law, it is not normally assumed that violation of a statute which is silent on the question of civil suit automatically gives rise to a cause of action. Indeed, the contrary is true; if a statute prohibits certain conduct and provides its own form of recourse for those affected by such conduct, aggrieved parties must pursue the remedies provided by the statute and cannot sue civilly: Seneca College of Applied Arts and Technology v. Bhadauria (1981), 124 D.L.R. (3d) 193 (S.C.C.). In the context of industrial conflict, however, the courts have departed from this approach and have been willing to base civil actions on breach of the labour relations statute alone, without even trying to make the breach into a component of an identifiable tort. 


The economic torts nevertheless remain important, especially where the collective employee action in question does not constitute a breach of labour relations legislation or of any other statute (for example, where there is a legal strike supported by peaceful picketing). The Supreme Court’s decision in Pepsi-Cola Beverages (West) v. R.W.D.S.U., Local 558 (2002), 208 D.L.R. (4th) 385 (S.C.C.)  affirmed a role for tort law in the regulation of industrial conflict and picketing, including economic torts, while at the same time it made it more difficult to establish the requirements of at least some of those torts.   This is because Pepsi ruled that “secondary picketing”, picketing targeting an actor other than the struck employer, was no longer illegal per se.   We will examine the effects of Pepsi in Section 8:___.     
 
8:522 
The Legal Capacity of Trade Unions to Sue and Be Sued

The foregoing brief outline of the civil jurisdiction of courts over industrial action raises the threshold issue of whether a trade union has the legal capacity to sue or be sued in a civil action. This question is significant in several areas of labour law — industrial conflict, the enforcement of collective agreements, the law of internal union affairs — in short, wherever a court action is contemplated by or against a union. This is the first point where the question arises in this book, so it will be dealt with here.

At common law, a trade union was traditionally considered to be a voluntary unincorporated association, and therefore not a legal entity. It was deemed to be held together merely by a web of implied bipartite contracts between each member and every other member, and these contracts were deemed to incorporate the terms set out in the union’s constitution. To avoid making unions and other unincorporated associations legally liable for the actions of members over whom they might have little or no control, the common law traditionally took the position that such associations could not be sued (or sue) in their own names unless a statute said they could. 

In the following case, the Supreme Court held that the traditional common law position has been overridden by Canadian labour relations legislation.

International Brotherhood of Teamsters v. Therien, [1960] S.C.R. 265 at 268–69, 271–78

[Therien was an independent trucking contractor who contracted with City Construction Co. to provide his own services and those of several drivers whom he employed. The collective agreement between City Construction and the Teamsters provided that City Construction would hire only union members. The union demanded that Therien become a member. He refused, arguing that as an employer himself he was not an “employee” for the purposes of the statute and the collective agreement. The union responded by threatening to picket City Construction’s work sites if Therien remained on the job. As a result, City Construction terminated its contract with Therien, who sued the union for damages and an injunction.]

LOCKE J.:     The question as to whether a trade union certified as a bargaining agent by a statute in the terms of the Labour Relations Act of British Columbia may be made liable in an action, either in tort or contract, has not heretofore been considered by this Court.

In Taff Vale Railway v. Amalgamated Society of Railway Servants [[1901] A.C. 426] the action was brought against a trade union registered under the Trade Union Acts of 1871 and 1876 for an injunction restraining the union, its servants and agents and others acting by their authority from watching or besetting the Great Western Railway Station at Cardiff. A motion made on behalf of the union before Farwell J. to strike out the name of that defendant on the ground that it was neither a corporation nor an individual and could not be sued in a quasi-corporate or any other capacity was dismissed.

It appears to me to be clear that, had it not been that the trade union was registered under the Trade Union Act, the action against it by name would not have been maintained. Provision was made by the Act of 1871 for the registration of trade unions and they were given power, inter alia, to purchase property in the names of trustees designated by them and to sell or let such property. The trustees of any registered union were empowered to bring or defend actions touching or concerning the property of the union and might be sued in any court of law or equity in respect of any real or personal property of the union. The union was also required to have a registered office and to make annual returns to the Registrar appointed under the Act yearly, and any trade union failing to comply with the provisions of the Act and every officer of the union so failing was made liable to a penalty.

Farwell J. [whose judgment was affirmed by the House of Lords] said that the fact that a trade union is neither a corporation nor an individual or a partnership between a number of individuals did not conclude the matter. After pointing out that the Acts legalized the usual trade union contracts, established a registry of trade unions giving to each an exclusive right to the name in which it was registered and authorized it through the medium of trustees to own a limited amount of real estate and unlimited personal estate, said in part . . . :

Now, although a corporation and an individual or individuals may be the only entity known to the common law who can sue or be sued, it is competent to the Legislature to give to an association of individuals which is neither a corporation nor a partnership nor an individual a capacity for owning property and acting by agents, and such capacity in the absence of express enactment to the contrary involves the necessary correlative of liability to the extent of such property for the acts and defaults of such agents. . . .

Now, the Legislature in giving a trade union the capacity to own property and the capacity to act by agents has, without incorporating it, given it two of the essential qualities of a corporation — essential, I mean, in respect of liability for tort, for a corporation can only act by its agents, and can only be made to pay by means of its property. . . . The proper rule of construction of statutes such as these is that in the absence of express contrary intention the Legislature intends that the creature of the statute shall have the same duties, and that its funds shall be subject to the same liabilities as the general law would impose on a private individual doing the same thing. It would require very clear and express words of enactment to induce me to hold that the Legislature had in fact legalised the existence of such irresponsible bodies with such wide capacity for evil. . . .

It was, undoubtedly, as a result of the judgment in the Taff Vale case that the Trade Disputes Act of 1906 (c. 47) which amended the Trade Union Acts of 1871 and 1876 was passed. That Act did not alter the law as declared by the House of Lords as to registered trade unions being entities which might be held liable in tort, but declared the rights of persons on behalf of trade unions to carry on what has now become to be known as peaceful picketing, and further declared that an action against a trade union or any members or officials thereof on behalf of themselves and all other members of such union in respect of any tortious act alleged to have been committed by or on behalf of the union should not be entertained by any Court.

It was clearly, I think, in consequence of the Taff Vale decision that the Legislature of British Columbia enacted the Trade Union Act of 1902 (c. 66). This Act declared that no trade union or the trustees of any such union shall be liable for damages for any wrongful act or omission or commission in connection with any strike, lock-out or trade or labour dispute, unless the members of such union or its council or other governing body shall have authorized, or shall have been a concurring party in such wrongful act: that no such trade union nor any of its servants or agents shall be enjoined, nor its funds or any of such officers be made liable for communicating to any person facts respecting employment or hiring or in persuading or endeavouring to persuade by fair or reasonable argument any workman or person to refuse to continue or become the employee or customer of any employer of labour. Section 3 of that Act further declared that no trade union or its agents or servants shall be liable in damages for publishing information with regard to a strike or lock-out or for warning workmen or other persons against seeking employment in the locality affected by any strike, lock-out or labour trouble or from purchasing, buying or consuming products produced by the employer of labour party to such strike.

It will be seen that the British Columbia Act, by its reference to trade unions as such, as well as to the servants and agents of such unions restricting their liability in tort to the extent defined, recognized the fact that a trade union was an entity which might be enjoined or become liable in damages for tort. . . .

By the Labour Relations Act, s. 2, a trade union as defined includes a local branch of an international organization such as the appellant in the present matter. Extensive rights are given to such trade unions and certain prohibitions declared which affect them. The Act treats a trade union as an entity and as such it is prohibited, inter alia, from attempting at the employer’s place of employment during working hours to persuade an employee to join or not to join a trade union, from encouraging or engaging in any activity designed to restrict or limit production or services, from using coercion or intimidation of any kind that could reasonably have the effect of compelling any person to become or refrain to become a member of a trade union and from declaring or authorizing a strike until certain defined steps have been taken. By s. 7 if there is a complaint to the Labour Relations Board that a union is doing or has done any act prohibited by ss. 4, 5 or 6, the Board may order that the default be remedied and, if it continues, the union may be prosecuted for a breach of the Act. By s. 9 all employers are required to honour a written assignment of wages by their employees to a trade union. A union claiming to have as members in good standing a majority of employees in a unit appropriate for collective bargaining is entitled to apply to the Labour Relations Board for certification as the bargaining agent of such employees and, when certified, to require the employer to bargain with it and, if agreement is reached, to enter into a written agreement with it which is signed by the union in its own name as such bargaining agent. Throughout the Act such organizations are referred to as trade unions and thus treated as legal entities. . . . 

Were it not for the provisions of the Trade-unions Act and the Industrial Relations Act if the union was simply an unincorporated association of workmen, it would not, in my opinion, be an entity which might be sued by name. . . . Such an unincorporated body not being an entity known to the law would be incapable of entering into a contract: . . . . That, however, is not the present case. . . .

The granting of these rights, powers and immunities to these unincorporated associations or bodies is quite inconsistent with the idea that it was not intended that they should be constituted legal entities exercising these powers and enjoying these immunities as such. What was said by Farwell J. in the passage from the judgment in the Taff Vale case which is above quoted appears to me to be directly applicable. It is necessary for the exercise of the powers given that such unions should have officers or other agents to act in their names and on their behalf. The legislature, by giving the right to act as agent for others and to contract on their behalf, has given them two of the essential qualities of a corporation in respect of liability for tort since a corporation can only act by its agents. . . .

. . . In the absence of anything to show a contrary intention — and there is nothing here — the Legislature must be taken to have intended that the creature of the statute shall have the same duties and that its funds shall be subject to the same liabilities as the general law would impose on a private individual doing the same thing. …  In my opinion, the appellant is a legal entity which may be made liable in name for damages either for breach of a provision of the Labour Relations Act or under the common law.

* * *

Locke J. held that the union had committed the tort of intentionally causing economic injury by unlawful means — that is, by breaching the labour legislation which required that disputes over the application of a collective agreement were to be settled by arbitration and not by industrial action or the threat of it. In United Nurses of Alberta v. Alberta (A.G.) (1992), 89 D.L.R. (4th) 609, the Supreme Court of Canada held that a union had sufficient legal status to be prosecuted for criminal contempt of court.

The issue of the legal status of trade unions in Canada was again addressed by the Supreme Court in the 2002 decision, Berry v. Pulley (2002), 211 D.L.R. (4th) 651, which is discussed ore fully below in Chapter 9____.   The issue in that case was whether union members could sue other union members for breach of the union’s constitution.    The Supreme Court rejected the idea that union members are bound to one another through a complex web of contracts and instead ruled that union members have a contract with the union itself, in the form of the union’s constitution, and that that contract can be enforced in a legal action.   


The result of cases such as Therein and Berry v. Pulley is that unions do today generally possess a common law legal status to sue and be sued in Canada in common law. However,  this status both flows from rights and obligations granted unions in labour legislation, and can be limited by legislation. Canadian legislatures have taken various approaches to the question of the legal capacity of unions for litigation purposes. Some make no mention of the matter in any statute, with the result that the holding in Therien governs. Others have enacted provisions similar to section 23(1) of the Alberta Labour Relations Code, which provides that unions can sue or be sued “for the purposes of this Act.” Proceedings arising from industrial action have been held to fall within the purposes of the Act.

At the other extreme is Ontario, which since 1944 has had the following provisions in its Rights of Labour Act:


Section 3(2) 
A trade union shall not be made a party to any 
action in any court unless it may be so made a party irrespective of this 
Act or of the Labour Relations Act.


Section 3(3) 
A collective bargaining agreement shall not be the 
subject of any action in any court unless it may be the subject of such 
action irrespective of this Act or of the Labour Relations Act.

Section 3(2) has often been held to render the holding in Therien inapplicable in Ontario, and to preclude suits by or against unions in their own names. 

In Professional Institute of the Public Service of Canada v. Canada (Attorney General) (2002), 222 D.L.R. (4th) 438 (Ont. C.A.)., Goudge J.A. (for the court) held that the Rights of Labour Act, being a provincial statute, did not preclude a suit in the Ontario courts by a union operating within the federal jurisdiction. Although the case before him did not involve unions operating within the provincial jurisdiction in Ontario, Goudge J.A. in an obiter dictum, expressed the view that it was time to do away totally with the restriction in section 3(2) on the capacity of unions to sue and be sued. After referring to Berry v. Pulley [2002] 2 S.C.R. 493, excerpted below in Chapter 10 (section 10:500), Goudge J.A. said, at paragraph 45:

Although it is not necessary to decide in this case, the answer I have given to the application [to unions within federal jurisdiction] of s. 3(2) of the [Rights of Labour Act] might well be different for unions governed by the [Ontario Labour Relations Act], something which could force them to attempt to access the courts using the antiquated and uncertain vehicle of the representative action. . . . Such a result would seem inconsistent with the broad, principled approach to the legal status of unions found in [Berry v. Pulley]. That approach reflects the reality that, across the country, unions share a common history and, speaking generically, perform common functions, and are governed by common legislative provisions. Viewed against this commonality, if s. 3(2) creates an anomalous result for some unions in a single province, it may be time, after more than 50 years, that it be revisited for possible revision.


Where statute prohibits a union to sue or be sued, it may nevertheless be possible to bring a “representative action” against named officers of the union, on the basis that they “represent” the interest of the entire membership in the particular matter. Courts, however, have often held “that it is not proper or convenient to allow a plaintiff to obtain what would in effect be a personal judgment against every member of an unincorporated body for the tortious act of one or some of its officers or members”: Body v. Murdoch, [1954] O.W.N. 658. To avoid putting the personal assets of individual members in jeopardy, the courts have usually restricted representative actions to situations where the union has a trust fund, the terms of which would allow it to be used to satisfy a judgment — and very few unions have such funds. 


8:523
Civil Remedies: Damages and Injunctions

As we have seen above, in_8:400, labour relations boards are clearly the principal forum for enforcing the limitations on strikes and lockouts set out in labour relations legislation. It is the boards that have the statutory duty to determine whether there has been a strike or lockout, and if there has, whether it is legal under the legislation. As we have also seen, however, courts have retained for themselves some role in assessing the statutory legality of strikes in civil actions for injunctions or damages, and the existence of an illegal strike or some other breach of statute may be held to provide the element of illegality required for a cause of action in tort. And as will be discussed below, in 8:fix, a rather confusing interplay between the roles of courts and boards still characterizes the regulation of picketing, especially peaceful picketing that occurs during a legal strike or lockout. 

Only in British Columbia has an explicit legislative attempt been made to delineate the roles of the board and the courts in regulating industrial conflict, and to restrict the role of the courts. Other jurisdictions, including Ontario, have in recent decades amended their labour relations statutes to expand the board’s remedial powers with respect to industrial conflict, but they have not expressly limited the authority of the courts.  As a result, courts continue to issue remedies in cases of illegal industrial conflict, although sometimes the courts will refuse to act when a comparable remedy is available from a specialized tribunal. See, for example, Attorney General for Ontario v. O.T.F., above, and McKinlay Transport v. Goodman (1978), 78 C.L.L.C. paragraph 14,161 (F.C.), referred to in the National Harbours Board judgment set out above in ________.
a.
Damages

Outside the labour context, the conventional remedy for a civil wrong is damages. Damages have on occasion been awarded in cases arising out of labour disputes. In United Steelworkers of America v. Gaspé Copper Mines Ltd. (1970), 10 D.L.R. (3d) 443 (S.C.C.), a case decided under Quebec law where no equivalent of Section 3(2) of the Ontario’s Rights of Labour Act exists, damages of $1.75 million (and thirteen years’ interest) were assessed against a union for admittedly criminal and tortious conduct committed during an illegal strike.

The deliberate commission of a tort — whether it is a nominate tort such as assault or trespass, or an economic tort such as conspiracy — gives rise not merely to a claim for compensatory damages to make the injured plaintiff whole, but also to punitive damages. Punitive damages are intended to discourage the defendant and others from repeating the tort, and may be assessed in whatever amount the court believes is necessary to accomplish that result. The potential of this kind of award in a labour dispute is easily imagined.

Nevertheless, employers have rarely pursued such claims to judgment, and even more rarely have they collected on them in full. More commonly, the existence of the suit, or the damage award if there is one, is used by the employer as a bargaining counter to obtain a settlement, either for a lesser amount of damages or for favourable collective agreement terms. Damages can be awarded by a civil court only after pleadings, discovery, and trial — a time-consuming process that can take years, during which time the union may continue to pursue the impugned conduct, inflicting harm on the employer and accumulating bargaining counters to trade off against an ultimate unfavourable tort judgment.

These substantial practical impediments have made actions in damages very rare indeed. They have become rarer still as a result of the decision of the Supreme Court of Canada in St. Anne Nackawic, set out below.

b.
Injunctions

Injunctions have always played a much more significant role than damages in labour disputes, because of the speed and relative ease with which they can be obtained and because they immediately prohibit the industrial action in question rather than merely granting a monetary remedy long after the fact. Throughout Canada, injunctions used to be the principal means of enforcing limitations on industrial action. More recently, as noted above, labour legislation in several provinces has sought to replace injunctions with cease-and-desist orders issued by labour relations boards. But as we will see, in most of those jurisdictions injunctions retain a crucial role in the regulation of picketing.

The labour injunction was, and to an extent still is, a focal point for union hostility. It generated violent political controversy and searching academic criticism in the United States, where its use was largely suppressed by the Norris-LaGuardia Act of 1932, and in Canada: see A. Carrothers, The Labour Injunction in British Columbia (Toronto: CCH Canadian, 1956), and Report of a Study on the Labour Injunction in Ontario by A. Carrothers, vol. 1 (Toronto: Ontario Department of Labour, 1966).   


A number of serious concerns expressed over the years about the use of interlocutory injunctions in cases of industrial conflict. One concern focused on undue haste in the proceedings. In urgent cases, the courts had the power to grant an interlocutory injunction ex parte, without notice, and often did so on the mere allegation by the plaintiff that there was no time to give the defendant notice. Even when normal notice requirements were observed, the notice period (two days in Ontario) was often insufficient for the defendant to gather evidence in reply. 

A related concern involved laxness with respect to proof. Normally, evidence is given in interlocutory proceedings by means of affidavits, with the courts seldom exercising their power to hear viva voce evidence. Although the defendant technically had the right to cross-examine the deponent who made the affidavit, in fact the time required to do so could only be purchased by obtaining the union’s agreement that the injunction should issue in the meantime. Given this virtual immunity both from cross-examination and reply evidence, affidavits were often drafted in vague and general terms and often contained half-truths or untruths.

A third concern was that interlocutory orders are not normally appealable except with the consent of the court. Such consent has rarely been given in labour matters. Accordingly, the great bulk of decisions in labour injunction cases were by courts of first instance, and there was relatively little opportunity for appeal courts to rationalize conflicting lines of trial decisions or even to correct errors below.

A fourth concern related to the broad scope of labour injunctions, which were typically directed against the named defendants, “their servants or agents, and anyone having knowledge of this order.” This had the effect of binding persons who might have interests quite different from those of the named defendants, but who, in any event, had no opportunity of coming to argue that they ought not to be bound by the order.

In response to these sorts of concerns, new restrictions on the issuance of injunctions have been developed by both courts and legislatures.  For example, courts today rarely issue labour injunctions on an ex parte basis as was common in the past. The most important court-made restriction applies generally to the issuance of interlocutory injunctions in all legal actions, but its application to industrial conflict introduced a new obstacle to the issuance of labour injunctions.  It is a three-stage test for deciding whether to grant an interlocutory injunction set out by  Sopinka and Cory JJ. of the Supreme Court of Canada in RJR-MacDonald Inc. v. Canada (A.G.), [1994] 1 S.C.R. 311 at 334:

. . . First, a preliminary assessment must be made of the merits of the case to ensure that there is a serious question to be tried. Secondly, it must be determined whether the applicant would suffer irreparable harm if the application were refused. Finally, an assessment must be made as to which of the parties would suffer greater harm from the granting or refusal of the remedy pending a decision on the merits.

If union members are engaged in an unlawful (untimely) strike or in activity that poses an immediate safety risk, courts will usually find that the requirements of RJR MacDonald have been satisfied: see for example Falconbridge Ltd. V. Sudbury Mine, Mill, & Smelter Workers Union, Local 598 [2000], O.J. No. 4168 (Ont. C.J.)  However, the tests become more difficult to satisfy when the strike itself is lawful, and the target of the injunction is picketing in association with that strike.   The application of RJR MacDonald is considered in the context of picketing activity in Section ____, below.



Applicants for injunctive relief might also need to satisfy statutory requirements for the issuance of a labour injunction.  For example, in Ontario, the power of courts to issuance a labour injunction is subject to requirements set out in the Ontario Courts of Justice Act.   Section 102 of that legislation provides that no injunction may be given on an ex parte basis. Where an injunction is given on an inter partes basis, a number of safeguards are imposed: affidavit evidence is limited to facts “within the knowledge of the deponent,” who may be required by the other side to appear for cross-examination; at least two days’ notice of motion must be given to the union and any other persons affected by the injunction; and the maximum duration of the injunction is four days. An exception is made with respect to service of notice where the delay would result in “irreparable damage or injury, a breach of the peace or an interruption in an essential public service,” and the judge believes that it is “otherwise . . . proper” to dispense with notice. In that event, reasonable steps must be taken to put the other side on notice of the application, and material facts must be established by oral evidence. In addition, no injunction of any kind can be given unless the court is satisfied that ‘reasonable efforts to obtain police assistance, protection and action to prevent or remove any alleged danger of damage to property, injury to persons, obstruction of or interference with lawful entry or exit from the premises in question or breach of the peace have been unsuccessful.’ (see below, 8:410).

However,  the above protections apply only to actions “in connection with a labour dispute,” which is defined as “a dispute or difference concerning terms . . . of employment . . . regardless of whether the disputants stand in the proximate relation of employer and employee” (section 102(1)). These provisions have given rise to considerable litigation over whether certain actions are taken “in connection with a labour dispute.” This is a point of particular significance in cases of so-called secondary action (see below, section 8:420fix ). 

* * *

British Columbia, alone among Canadian provinces, decided as long ago as 1973 to adopt a more far-reaching solution than Ontario to the many problems posed by the labour injunction. The British Columbia Labour Relations Code, in sections 136–37, purports to abolish the courts’ authority to grant injunctions in labour matters, providing instead for regulation by the labour board. The courts, however, may still grant an injunction when the conduct complained of “causes immediate danger of serious injury to an individual or causes actual obstruction or physical damage to property,” and they have in fact claimed a jurisdiction broader than that expressly reserved to them: see Better Value Furniture v. Vancouver Distribution Centre Ltd. (1981), 122 D.L.R. (3d) 12 (B.C.C.A.).  ∫move later when set out BC scheme???}

St. Anne Nackawic is the leading decision of the Supreme Court of Canada on two aspects of the law on the remedies available for illegal industrial action. One aspect is the very narrow scope that remains for civil actions for damages in respect of industrial action which contravenes a collective agreement. This matter will be looked at below in Chapter 9 (section 9:631), with respect to the enforcement of collective agreements. The other aspect, more central to the concerns of the present chapter, relates to the continued availability of court injunctions against unlawful industrial action, even when a collective agreement is in force and the arbitral forum is therefore available to the injured party. St. Anne Nackawic thus bears witness to the entrenched status of the injunction in Canadian industrial dispute law, notwithstanding the thrust of modern labour relations legislation.

St. Anne Nackawic Pulp & Paper Co. Ltd. v. Canadian Paper Workers Union, Local 219, [1986] 1 S.C.R. 704 at 708–14, 717–27, 731

[The respondent union represented two bargaining units — mill workers and office workers — at the appellant company’s pulp and paper mill in New Brunswick. The office workers went out on a legal strike and picketed the mill. The mill workers, who could not legally strike because their collective agreement was in force, stayed out in sympathy with the office workers. The company began a court action three days after the strike began, and obtained an interlocutory injunction two days later. The mill workers did not return to work until after a finding of contempt of court was made against the union and three of its officers. Two weeks later the mill workers went out again. Despite another contempt order, they did not return to work until the office workers’ strike was settled a few days later. The company then claimed damages against the union for the losses caused by the mill workers’ strike.

The New Brunswick court held that it had the authority to award damages against the union because of the illegal strike, and it fined the union for the two instances of contempt. On appeal, the union challenged the court’s jurisdiction to award damages to enforce the collective agreement. The union did not challenge the court’s jurisdiction to issue the interlocutory injunction, nor did it challenge the findings of contempt. However, the Supreme Court of Canada considered whether the lower court could grant an injunction to enforce the no-strike clause of a collective agreement, as well as whether it could award damages for that purpose.]

ESTEY J.: This case raises for the first time in this Court the question whether a court of otherwise competent jurisdiction is authorized to receive a claim by an employer for damages against a trade union, the bargaining agent for its employees, by reason of a strike which was allegedly, and on the record before this Court, apparently, illegal under the applicable labour relations statute, and which was at the same time a breach of a collective agreement to which the employer and the trade union are parties. . . .

. . . There are numerous instances where the courts have issued injunctions in such circumstances, and the jurisdiction to do so was settled in International Brotherhood of Electrical Engineers, Local Union 2085 v. Winnipeg Builders’ Exchange. . . . The courts have also awarded damages in similar circumstances . . . but in those cases the issue of the jurisdiction of the court to do so was not challenged by the parties. . . .

In its pleadings, the appellant based its claim on the following ground: 

The said unlawful strike referred to in paragraph 6, was in breach of the Collective Agreement between the Plaintiff and the Defendant and in violation of the Industrial Relations Act.

The collective agreement referred to was the one between the mill unit and the appellant. It . . . provided that, ‘There shall be no strike, lockout, stoppage, slow-down or restriction of output during the life of this Agreement.’ The relevant sections of the Industrial Relations Act, R.S.N.B. 1973, c. 1-4, as amended, are as follows:

53(1) Every collective agreement shall provide that there shall be no strikes or lock-outs so long as the agreement continues to operate.

91(1) Where a collective agreement is in operation, no employee bound by the agreement shall strike . . . .

The Act further provides, however, and this is what led to the trial judge’s reservation of the question of the court’s jurisdiction as a preliminary matter, that:

55(1) Every collective agreement shall provide for the final and binding settlement by arbitration or otherwise, without stoppage of work, of all differences between the parties to, or persons bound by, the agreement or on whose behalf it was entered into, concerning its interpretation, application, administration or an alleged violation of the agreement, including any question as to whether a matter is arbitrable.

Where a collective agreement does not so provide, a very comprehensive arbitration clause is, by s. 5(2), deemed to be a provision of the agreement. The collective agreement between the appellant and respondent in this case did provide for arbitration. Clause 8 provided a procedure to be followed in the ‘Adjustment of Complaints’ which culminated in the appointment of a three member arbitration board whose decision would be ‘final and binding upon both parties to the Agreement.’ . . .

The preliminary question raised by the trial judge prior to trial, put simply, is whether, given the comprehensive provision for the submission to arbitration of all differences between the parties to a collective agreement, the court has any jurisdiction to hear a claim arising out of that agreement. . . .

An early consideration of the relative jurisdictions of court and arbitration board to entertain claims for breach of a collective agreement is found in McGavin Toastmaster Ltd. v. Ainscough . . . , where the employees claimed severance pay under their collective agreement after their employer had closed the plant during an illegal strike. Laskin C.J., writing for the majority, raised the issue of the Court’s jurisdiction to hear a claim based on interpretation of a collective agreement which provided for grievance procedures and binding arbitration of such issues. He wrote . . . :

There was no contention in defence that the appropriate proceedings should have been by way of arbitration under the collective agreement, and it does not appear that any such position was taken either before the trial judge or in the British Columbia Court of Appeal. This Court refrained therefore in this case from taking any position on this question and is content to deal with the legal issue or issues as having been properly submitted to the Courts for adjudication.

The same approach was taken in the Winnipeg Teachers’ Association case, . . . , per Martland J. . . . . The majority of the Court in that case acknowledged as well founded an employer’s claim for damages arising out of the employees’ ‘work to rule’ under the collective agreement. Laskin C.J., however, writing in dissent, took the position that if the parties had raised the issue, he would have allowed the appeal solely on the basis that . . . :

. . . the machinery for determining contract disputes as prescribed by the collective agreement is not only better suited than resort to the Court, but ought to have been resorted to here for resolving what emerged as a difference about the nature or scope of the contractual obligation of the appellant’s members and of the appellant itself. . . .

There are a significant number of decisions doubting the jurisdiction of the courts to hear claims based on the interpretation or application of collective agreements containing provision for binding arbitration. The earlier cases seemed to establish two exceptions to this principle. First, the courts have been held in a number of cases to have jurisdiction in a case where, although the claim depends entirely upon a right created by the terms of a collective agreement, the court is not required, in enforcing the right, to interpret the agreement. An example is Hamilton Street Railway Co. v. Northcott, . . . in which a prior arbitration had established the right of a group of employees to unpaid wages, but had not settled the amounts owing to each member of the group. The latter issue was held to be within the Court’s jurisdiction.

The second exception consists of cases where the claim can be characterized as arising solely under the common law, and not under the collective agreement. An example is Woods v. Miramichi Hospital . . . a case involving a claim by an employee, a member of a bargaining unit, for damages for wrongful dismissal. . . .

In cases where the claim concerned an entitlement originating in the collective agreement, and the proper interpretation of the agreement was disputed, the courts uniformly have denied that they have jurisdiction: . . .

If there were nothing more than the collective agreement between bargaining agent and employer, the courts might still have applied the common law to its enforcement at the suit of the bargaining agent or the employer. The collective agreement embodies a holding out, a reliance, a consent and undertaking to perform, mutual consideration passing between the parties, and other elements of contract which would expose the parties to enforcement in the traditional courts. There would be, of course, a basic difficulty as to the status of the absent third party, the employee, and perhaps the absence of an identifiable benefit in the bargaining agent. All this is overcome by the statute, and the question whether worthwhile enforcement could be realized at common law is, therefore, of theoretical interest only. The missing elements are the status of the members of the bargaining unit and the appropriate forum. The legislature created the status of the parties in a process founded upon a solution to labour relations in a wholly new and statutory framework at the centre of which stands a new forum, the contract arbitration tribunal. Furthermore, the structure embodies a new form of triangular contract with but two signatories, a statutory solution to the disability of the common law in the field of third party rights. These are but some of the components in the all-embracing legislative program for the establishment and furtherance of labour relations in the interest of the community at large as well as in the interests of the parties to those labour relations. . . .

The collective agreement establishes the broad parameters of the relationship between the employer and his employees. This relationship is properly regulated through arbitration and it would, in general, subvert both the relationship and the statutory scheme under which it arises to hold that matters addressed and governed by the collective agreement may nevertheless be the subject of actions in the courts at common law. These considerations necessarily lead one to wonder whether the Miramichi case, supra, and cases like it, would survive an objection to the court’s jurisdiction if decided today. The more modern approach is to consider that labour relations legislation provides a code governing all aspects of labour relations, and that it would offend the legislative scheme to permit the parties to a collective agreement, or the employees on whose behalf it was negotiated, to have recourse to the ordinary courts which are in the circumstances a duplicative forum to which the legislature has not assigned these tasks. . . .

. . . The courts have no jurisdiction to consider claims arising out of rights created by a collective agreement. Nor can the courts properly decide questions which might have arisen under the common law of master and servant in the absence of a collective bargaining regime if the collective agreement by which the parties to the action are bound makes provision for the matters in issue, whether or not it explicitly provides a procedure and forum for enforcement. There is, therefore, little practical scope left to the second general exception identified above. As to the first exception, that is, that the court may enforce the terms of a collective agreement where its meaning is not disputed, this Court decided in Brunet . . . and Shell Canada Ltd. v. United Oil Workers of Canada [1980] . . . that there is no difference in principle between a dispute over the ‘application’ of a collective agreement and one relating to its ‘violation.’ The jurisdiction of the courts ought not, therefore, to depend on whether the parties dispute the meaning or application of the terms of a collective agreement. . . .

What is left is an attitude of judicial deference to the arbitration process. . . . It is based on the idea that if the courts are available to the parties as an alternative forum, violence is done to a comprehensive statutory scheme designed to govern all aspects of the relationship of the parties in a labour relations setting. Arbitration, when adopted by the parties as was done here in the collective agreement, is an integral part of that scheme, and is clearly the forum preferred by the legislature for resolution of disputes arising under collective agreements. From the foregoing authorities, it might be said, therefore, that the law has so evolved that it is appropriate to hold that the grievance and arbitration procedures provided for by the Act and embodied by legislative prescription in the terms of a collective agreement provide the exclusive recourse open to parties to the collective agreement for its enforcement.

This, however, appears to conflict with the long-settled jurisdiction of the courts to issue injunctions restraining illegal strike activity during the currency of a collective agreement: International Brotherhood of Electrical Engineers, Local Union 2085 v. Winnipeg Builder’s Exchange, supra, International Longshoremen’s Association, Locals 273, 1039, 1764 v. Maritime Employers’ Association. . . . It can be surmised that many, if not all, of the cases in which injunctions have issued, started life as claims for an injunction together with other relief, including damages to compensate an employer for losses suffered during an illegal strike. . . . The history of labour law in our country since World War II reflects a rather straightforward pattern whereby the parties would take recourse to the superior courts by an action for injunction, declaration and damages in which an interlocutory or interim injunction was sought with a view to driving the other party back to the labour relations process prescribed by statute. Rarely would the action proceed beyond the interlocutory injunction stage. 

An injunction is as much an action to enforce the no-strike clause in a collective agreement as is an action for damages. If the former is available, so in principle should be the latter. Thus, if it is confirmed that the courts have no business interpreting, applying or enforcing collective agreements in any way, the jurisdiction to enjoin strikes illegal by virtue of their occurrence during the term of a collective agreement, unquestioned since Winnipeg Builder’s Exchange, supra, is called into doubt. This would have the unfortunate result of putting an employer whose assent to a collective agreement indicates his willingness to bargain in good faith with the union and to fulfill the expectations of the collective bargaining regime, in a more restricted position than an uncooperative employer who may never have signed an agreement, and who is not therefore subject to binding arbitration. This prejudice may be more apparent than real, however, as in fact it entails only a shift of forum and procedure, but not necessarily a real deprivation of ultimate remedy.

The statutory context may be viewed as ambiguous on this issue. Though setting out a scheme in which arbitration plays a central role, the legislation does not enact any privative clause explicitly ousting the jurisdiction of the courts to deal with breaches of collective agreements which clearly, under the legislation, regulate the legal rights of the parties and are binding and enforceable in the proper forum. This is in contrast to the practice in all provincial and federal labour relations statutes of expressly excluding the courts from any power of review by any procedure of the determinations by the statutory labour relations board. The absence of such legislative action in the case of the boards of arbitration established by contract, even in the provinces where such boards have been held to be statutory and not private, is perhaps revealing of the presence of a legislative intent to continue some role for the traditional courts in the labour relations pattern. What the statute does is to establish a preference for arbitration of a particular sort over other means of dispute settlement, by establishing a procedure to be followed where the parties do not expressly provide for any other method of resolving their differences. Where the parties so choose, however, the New Brunswick Act, in common with most of the other Canadian labour relations statutes, does not actually require the parties to resort to arbitration (the Ontario Labour Relations Act, R.S.O. 1980, c. 228 is an exception in this respect . . . ). It requires a provision in the collective agreement for ‘final and binding settlement by arbitration or otherwise, without stoppage of work.’ The emphasized words indicate that, if they so choose, the parties may validly provide for a variety of other sorts of settlement mechanisms, including recourse to the courts . . . Thus, even where the parties, as here, have chosen arbitration, it may be argued that s. 55(1) of the New Brunswick Act is insufficient to oust the inherent jurisdiction of the superior courts. . . .

There is the further consideration that the Act appears to recognize concurrent jurisdiction to deal with aspects of illegal strikes in the statutory board, the courts, and arbitrators acting under the provisions of collective agreements. Section 102(3) provides:

102(3) A declaration made under this section does not affect any proceeding in any court or any proceeding under the provision of a collective agreement, where the question of a lawful or unlawful strike . . . is in issue.

This may be seen to accord with the reason for enactment of the arbitration provisions. As suggested by Lord Russell in Young v. Canadian Northern Ry. Co. . . . , the appropriate course of action for workers who had a grievance under a collective agreement at common law was to engage in concerted action, usually a strike, in order to force the employer’s compliance. Labour legislation was enacted largely to regulate industrial relations with an eye to preserving industrial peace: per Cartwright J., as he then was, in Winnipeg Builders’ Exchange, supra, at p. 640. A cornerstone in this legislative edifice was to make strike action or lock-out illegal during the currency of a collective agreement. In exchange for restricting the right to strike and lock-out, the legislation made collective agreements binding and enforceable. . . .

This . . . may be taken as indicated by the fact that grievances are directed to be settled by arbitration ‘without stoppage of work.’ It would, accordingly, be illogical to permit a union to plead in defence to court proceedings brought to restrain an illegal strike that the employer should have resorted to arbitration, when the conduct in issue is the very conduct which the provision for arbitration and the statutory prohibition were designed to prevent. . . .

The avoidance of the disruptive effect of cessation of production of goods and services except in well defined circumstances is one of the basic design features of labour relations legislation. Another feature of labour legislation is the provision for rapid restoration of normal bargaining relations. Long or repeated abstentions of the parties from participation in the remedial processes of collective bargaining and grievance processing defeats the program. Slow and expensive processes of dispute resolution likewise render the statutory scheme less beneficial and perhaps unavailable to the community. The labour arbitration board came into being because of this reality.

In a limited role, the ready access by the parties to the court system provided by the community for the disposition of differences however arising in the community, can itself be another bulwark against the deterioration of employer-employee understanding. The interlocutory injunction by summary process but of limited life, for example as governed by the Judicature Act of Ontario, now the Courts of Justice Act, 1984 (Ont.), c. 11, s. 115, finds its origin in this reality. It is, of course, open to the legislature to close this access, as it has done in the case of the privative clauses relating to the labour relations boards themselves. . . .

. . . it is apparent that the cases affirming the courts’ injunctive power do not purport to create a power in the courts to enforce the terms of collective agreements. Rather, they enforce the general law as embodied in the statute, which includes both an express prohibition on strikes during the currency of a collective agreement and provision for binding and enforceable arbitration which, in many cases, would resolve the dispute underlying illegal strike activity. An injunction restraining a strike also upholds incidentally the rights of an employer under a collective agreement, and specifically enforces the individual obligations of the employees on whose behalf the collective agreement was negotiated pursuant to the Industrial Relations Act of New Brunswick, supra. Such incidental effects, as the Winnipeg Builders’ Exchange case, supra, demonstrates, are not sufficient reason to deny an injunction to prevent immediate harm arising out of a clearly illegal act, where no adequate alternative remedy exists. . . .

Therefore, I conclude that the courts below were correct in law in recognizing that the claim for damages must be advanced in the contractual forum of an arbitration board. This is so where legislation requires the parties to establish a mechanism for dispute resolution, and whether the arbitration board so established is ‘statutory’ or is private in nature. This appeal does not require comment upon the question of the range or remedies the board may apply in disposing of differences arising under the collective agreement, as we are here concerned only with a claim for damages. On the other hand, it should be said for clarity and completeness, because the issue of the availability of a court injunction and other judicial remedies was ever present in the arguments presented by the parties to this Court, that the initial process in injunction undertaken by the court in these proceedings was within the jurisdiction of the court, and that this jurisdiction has not been reduced by the labour relations statute or indeed by the presence of the collective agreement and its provision for arbitration.

* * *

The New Brunswick legislation on which St. Anne Nackawic was based did not empower the labour board to issue cease-and-desist orders in the case of illegal strikes. The only remedy available from the board was a declaration that a strike was illegal. It is unclear whether Estey J.’s comments regarding injunctions would have been different had the cease-and-desist power existed. In Attorney General for Ontario v. O.T.F. (1997), 36 O.R. (3d) 367 (Ont. S.C.), the court refused the government’s request for an interlocutory injunction to bring an end to a province-wide teachers’ strike, in part because the government had made no attempt to use the Ontario Labour Relations Board procedures for that purpose before seeking a court injunction.

8:600 
The Role of Arbitrators in Industrial Conflict

Grievance arbitration is treated mainly in Chapter __, which looks at the administration of collective agreements. But because grievance arbitrators play a central role in awarding damages for illegal strikes and in determining the justness of disciplinary measures imposed by employers for employee conduct in connection with both legal and illegal strikes, these matters will be treated here.

8:610 
Awards of Damages by Arbitrators

Most collective agreements contain a no-strike clause, sometimes by legislative decree. Violation of a no-strike clause is a breach of the agreement and may be the subject of arbitration proceedings at the instance of the employer. As we saw in St. Anne Nackawic, grievance arbitrators have the authority—indeed, the exclusive authority—to award damages against the union for such a breach. But they will do so only if the union itself is responsible for the breach.

Re Oil, Chemical & Atomic Workers & Polymer Corporation (1958), 10 L.A.C. 31 at 33–35, 37–39

[A strike occurred during the lifetime of a collective agreement. The company brought a grievance under the agreement, alleging that the union had violated the no-strike clause (article 8.01) and claiming damages against the union for the losses that it suffered as a result of the strike.]

LASKIN, Chair: Counsel for the company urged, with some vigour, that art. 8.01 involved an automatic liability of the union under each agreement upon mere proof of the occurrence of a strike. . . . this Board cannot accept the argument of automatic liability. On the other hand, it must equally reject the contention of the respondents herein that liability arises only if there is an official strike, that is one called or sanctioned under the prescriptions of the union constitution and by-laws. . . .

. . . A union may contract (and for arbitration purposes a collective agreement is a contract) to accept liability for the conduct of a member but if it does so its ensuing responsibility does not arise under any principle of vicarious liability but by virtue of a contractual obligation. A union normally has officers and employees who, under varying circumstances, may implicate it in vicarious liability for tort and in so-called personal liability in contract. But members of a union are not, as members only, either employees or servants of a union, or its agents, and their actions are not the actions of the union for which the latter must respond either in tort or in contract. A union member cannot, as such, bind the union in contract or make it liable vicariously for his tortious conduct merely by representing that he is acting for the union. Apart from principles of estoppel and kindred doctrines, upon which it is unnecessary to dilate here, his acts are no more the acts of his union than the acts of a mere shareholder in a corporation are the acts of the corporation. . . .

. . . art. 8.01 ‘must mean that the union undertakes that there will be no stoppages by persons in the bargaining unit whom it purports to control, that is the members. Or, that there will be no stoppages by any of the workers in the bargaining unit, whether members or not. Or that it will not through its proper officers sanction or direct or condone or encourage stoppages by any persons in the bargaining unit.’ . . .

This board agrees that the third alternative . . . is the proper one to apply to the interpretation of art. 8.01. . . . The board understands well enough how difficult it can be to pinpoint responsibility for the initiation of a work stoppage or, as here, a refusal to report for work, but the difficulty does not warrant accepting mere surmise as a substitute for evidence. In short, the real basis, and the only basis, for the company’s grievances must be the alleged failure of the respondents to take prompt and necessary steps to bring the strike to an end. . . .

Stewards or committeemen who are put forward by a union as its representatives for departmental or area grievance adjustment must be expected to know that their very status and function underlines the impropriety as well as the illegality of a strike while the collective agreement is in force. Thus it follows that a strike called or instigated by a steward or committeeman in his area is a strike for which the union must accept liability under art. 8.01. Steward action is union action in this respect. It does not follow, however, that given a situation where a strike arises by spontaneous employee action, or otherwise but without union complicity, that the stewards or committeemen implicate the union if they severally fail to take affirmative action to bring the strike to an end. Direction of ‘back to work’ efforts may be in the hands of officers on a higher level and the stewards would understandably be subordinate to them. If those officers did nothing towards the termination of the strike, union liability would be established by that fact and not by any inaction or passivity of the stewards as such. Two points are, however, important in connection with the position of stewards or committeemen in a situation, such as the one before this board, that calls for affirmative union action to bring a strike to an end. If the stewards or committeemen join the strikers in any demonstration, such as a picket line march, this would be evidence which might show, unless explained away, that the union was encouraging a continuation of the strike. Much would depend on the duration and other circumstances of the participation of the stewards or committeemen in the demonstration. Secondly, the presence of stewards or committeemen among the strikers at any mass demonstration would invite immediate action by union executive officers to procure their withdrawal as a tangible sign that the union is not supporting the unlawful strike. . . .

* * *

In Attorney General for Newfoundland v. Newfoundland Association of Public Employees (1977), 74 D.L.R. (3d) 195 at 209 (Nfld. S.C.), Goodridge J. suggested a long list of measures that, in the circumstances before him, the union hierarchy might have taken to avoid liability when an illegal strike occurred:


1.
Where a strike could have been foreseen, meetings of each unit involved should have been convened by the association executive who should have ordered the members not to strike;


2.
After the strikes began the association should have convened unit meetings to order the members back to work;


3.
Persuasive leaflets should have been placed in the hand of each employee outlining the legal and practical situation;


4.
The special nature of their work–the care of those who could not care for themselves — should have been emphasized; . . . 


5.
Association executive and staff members should have visited the picket lines to persuade the strikers to return to work;


6.
Unit executive members should have been called on the carpet and told in no uncertain terms to return to work themselves, and to order the others to return;


7.
Press, radio and TV coverage to the extent that it was available should have been used to persuade the employees to return;


8.
The association should have forthwith suspended the shop stewards;


9.
The association should have forthwith suspended the unit executives;

10.
The association should have fined, suspended or otherwise disciplined any member who participated in the strikes; and

11.
Finally, the association should have clearly indicated to all that in this dispute it was on the side of management and generally acted resolutely to determine the strike.

If damages are awarded against the union, what is the proper measure of damages? The normal contractual measure of compensation for breach? Some variant of compensatory damages permitting adjustment downward when the employer has provoked the strike by its own misconduct, or upward when the union’s conduct was egregious? A non-compensatory measure calculated to discourage future misbehaviour and encourage good relations between the parties?   In MacMillan Bloedel Ltd. and Pulp, Paper & Woodworkers of Canada, Local 8 ,(1986) 2 C.L.A.S. 52, a damage award against a union for participating in an illegal strike was reduced by the arbitrator due to the employer’s failure to mitigate its damages in delaying its application for a cease and desist order.  
8:620 
Employer Disciplinary Action against Strikers

Involvement by an employee in an illegal strike does not in itself rupture the employment relationship. However, it does expose the employee to discipline for cause, and leading an illegal strike will clearly be held by an arbitrator to justify heavier discipline than mere passive participation.

Involvement in a legal strike is quite different. The Graham Cable decision, above, 8:411, makes clear that it is an unfair labour practice for an employer to discipline employees because of their participation in a legal strike. More difficult is the question of employer discipline imposed not for the act of striking but for the employee’s conduct during the strike.

Rogers Cable T.V. (British Columbia) Ltd., Vancouver Division et al. v. International Brotherhood of Electrical Workers, Local 213 (1987), 16 Can. L.R.B.R. (N.S.) 71 at 77, 84–85, 90–93 (C.L.R.B.)

[The company had attempted to maintain operations during a very bitter legal strike. The union had picketed vigorously, blocking access to company premises and using flying picket squads to follow company vehicles and harass employees doing bargaining unit work. The company hired security guards, and the police were often called in to respond to picketing incidents. The company obtained three injunctions against picket line conduct, and a union business agent and twenty-two members were found guilty of contempt of court for disobeying the injunctions. The union then complained to the labour board that the company had committed an unfair labour practice by imposing disciplinary suspensions on eight employees for alleged misconduct on the picket line. Some of the eight were awaiting sentence for contempt, and three faced criminal charges for the acts for which the company disciplined them.]

JAMIESON, Vice-Chair: The specific allegations against the eight union members ranged from yelling, cursing and swearing, puncturing tires on company vehicles, pounding vehicles with pieces of wood, breaking mirrors on company vehicles, opening propane valves on vehicles, cutting cables to disrupt service to customers, to threatening persons with knives. . . .

[Section 184(3)(a)(vi) of the Canada Labour Code provided that it was an unfair labour practice for an employer to take any reprisals against an employee for having “participated in a strike that is not prohibited by this Part or exercised any right under this Part. . . .”]

The union . . . took the position that an employer has no authority at law to discipline for any act committed during a lawful work stoppage. The logic for this argument is that an employer’s right to discipline is a derivative of the employment contract whether it be collective or individual. Once a legal work stoppage is in progress by way of a strike or a lockout, there is no employment contract in effect. The employees no longer hold themselves out to be subject to employer discipline, thus the employer has no powers of discipline left to exert. The union says that picket line activities, legal or illegal, are a matter of public order and the employer’s only recourse is to the courts through criminal or civil actions. . . .

In the over-all scheme of the Code, strikes and lockouts are expected to be temporary suspensions in the employment relationship during which collective bargaining differences are ironed out. While these periods of economic sanctions last, employees have no obligation to report to work or to perform services on the employer’s behalf. The employer on the other hand need not provide work to the employees, in fact, he has a legal right to call on others to perform the services necessary to keep the business operating. . . .

Once a strike or lockout is over and when the full employer-employee relationship is restored, we can see nothing in the Code to prevent an employer from using its restored disciplinary powers to deal with acts of employees that occurred during the work stoppage, provided of course the discipline is not for reasons prohibited by s. 184(3)(a)(vi). Once employees do return to work they may find themselves accountable under employment law if they have participated in acts of violence or wilful damage against the property or persons of the employer.

This situation is not altogether dissimilar to where employees conduct themselves in a manner that is detrimental to their employment relationship while they are away from work on any other authorized leave of absence such as vacations, sick leave or just off duty for the week-end. In those instances, arbitration cases in general treat employers’ powers of discipline as diminished in scope. The analysis seems to be directed at protecting the personal freedoms of employees and takes the form of imposing a higher standard of reasonableness on an employer’s claim that discipline was justified. Arbitral jurisprudence on the scope of an employer’s authority to discipline for off duty conduct appears to limit the exercise of disciplinary powers to circumstances where the conduct of the employee undermines the viability of the employment relationship. . . .

In this complaint, the IBEW speaks about there being no duties or obligations remaining from the expired contract of employment, regardless if the contract is collective or individual. We would point out that in this case, like so many others where there is a lawful work stoppage, the new collective agreement was made retroactive to [a date] which was many months before the work stoppage occurred. The employer did not actually use its disciplinary powers until after the new collective agreement was entered into therefore we see no basis for the union’s argument. . . .

The facts before us show no indication of anti-union animus on the part of the employer. Certainly, the employer took a hard position at the bargaining table to achieve its collective bargaining goals, but there was never any suggestion that it was trying to rid itself of the union. This was further supported by the return-to-work arrangements entered into by the company and the union whereby all of the union members returned to work. . . .

The evidence also clearly shows that the employer did not, or does not intend to discipline the eight union members because they participated in a lawful strike. The discipline has nothing to do with the withdrawal of their labour or their participation in normal picket line activities. Without in any way adjudicating upon the merits of the allegations against the union members affected by this complaint, we would like to make it clear that acts of violence or of wilful damage or any other such unlawful acts are not lawful activities of a trade union that are guaranteed as fundamental rights under s. 110 of the Code. Nor do they fall within the protection offered by s. 184(3)(a)(vi) of the Code.

Taking everything into consideration, we find that the employer has not contravened s. 184(3)(a)(vi) of the Code as alleged. The complaint is dismissed.

8:700 
The Regulation of Picketing

In many strikes and lockouts, picket lines become the focus of the conflict. Strikers seek to disrupt the employer’s operations by dissuading customers, suppliers, and other employees from doing business with their adversary. Employers, for their part, commonly attempt to maintain access to the premises, so supervisors and other non-striking employees can come to work and materials can be moved in and out. In hotly contested disputes, employers may bring in replacement workers.

A considerable body of common law and statute law has developed to regulate picketing. The diversity of sources, of means of enforcement, and of lawmakers’ attitudes toward labour/management relations confounds any attempt to make definitive statements about what is permitted and what is not.  Historically, the courts drew a  distinction between two types of picketing: primary and secondary. Picketing was generally held to be primary if it was done at the struck employer’s place of business, and secondary if it was done anywhere else (for instance, at the premises of a customer who continues to sell the struck employer’s goods).   This distinction between primary and secondary picketing was also reflected in the approach labour boards took to the regulation of picketing activity.  Courts and labour boards tended to be much more permissive toward primary picketing than toward secondary picketing.
However, as we will see, in Pepsi-Cola Canada (discussed below, section 8:7__)  the Supreme Court rejected the primary-secondary picketing distinction.  Instead, the Court crafted a new “wrongful action” approach to the regulation of picketing, that treats all picketing as per se lawful, unless it involves tortiuous or criminal behaviour.   This ruling calls into question those statutory schemes that prohibit secondary picketing, as we will discuss in Section ____.

8:710

Regulatory Schemes Governing Picketing


8:711
The British Columbia Approach

Most Canadian labour relations statutes do not explicitly deal with picketing. This legislative silence has been interpreted as leaving the courts with the major role in the regulation of picketing, and labour boards with only a secondary role. British Columbia is the major exception. The following provisions of the British Columbia Labour Relations Code give the board considerable power over picketing, to the substantial exclusion of the courts.

1(1) “picket” or “picketing” means attending at or near a person’s place of business, operations or employment for the purpose of persuading or attempting to persuade anyone not to

(a)
enter that place of business, operations or employment,

(b)
deal in or handle that person’s products, or

(c)
do business with that person,

and a similar act at such a place that has an equivalent purpose.

65 (1) “ally” means a person who, in the board’s opinion, in combination, in concert, or in accordance with a common understanding with an employer assists the employer in a lockout or in resisting a lockout.

(3) A trade union, a member or members of which are lawfully on strike or locked out, or a person authorized by the trade union, may picket at or near a site or place where a member of the trade union performs work under the control or direction of the employer if the work is an integral and substantial part of the employer’s operation and the site or place is a site or place of the lawful strike or lockout. 

(4) The board may, on application and after making the inquiries it requires, permit picketing 

(a) at or near another site or place that the employer causing a lockout or whose employees are lawfully on strike is using to perform work, supply goods or furnish services for the employer’s own benefit that, except for the lockout or strike, would be performed, supplied or furnished at the site or place where picketing is permitted by subsection (3), or

(b)
at or near the place where an ally performs work, supplies goods or furnishes services for the benefit of a struck employer, or for the benefit of an employer who has locked out,

but the board must not permit common site picketing unless it also makes an order under subsection (6) defining the site or place and restricting the picketing in the manner referred to in that subsection.

136(2) . . . the board has and must exercise exclusive jurisdiction in respect of…
 (b)
an application for the regulation, restraint or prohibition of a person or group of persons from…
(ii)
picketing, striking or locking out, or

(iii)
communicating information or opinion in a labour dispute by speech, writing or other means.
This language, and other provisions not set out above, confer a comprehensive authority on the B.C. Board to regulate the location of picketing, including the right of striking workers to engage in secondary picketing at the location of “allies” to the struck employer, a subject we return to below when we consider the “modified Hersees approach”.  The following case reviews the policy background involved in the statutory substitution of administrative for judicial regulation in the B.C. model. 

Canex Placer Limited (Endako Mines Division) v. Canadian Association of Industrial, Mechanical and Allied Workers, Local 10, [1975] 1 Can. L.R.B.R. 269 at 272–75 (B.C.L.R.B.)

[During a legal strike at the company’s mine, large numbers of picketers totally blocked access to the mine by standing in the road and by uttering what the Board described as “some isolated threats of violence.” The company applied to the Board for an order prohibiting such conduct. 
WEILER, Chair: The legal issue before us is whether the Board has the power to prohibit that behaviour. . . . Here the subject of the complaint…was activity occurring on a picket line. [The Board referred to the presence in the Labour Code of an earlier version of the provisions set out above.]

 . . . [T]he conduct [of the picketers]…is illegal, at least at first blush, because it violates the requirements of quite different areas of the law of this province. These may include the Criminal Code’s prohibition of assault or threats of violence, the Highway Act offence of obstruction of traffic, the common law torts of assault and battery, and so on. How may the Labour board, on a . . . complaint under the Labour Code, exercise the power to enforce this entire body of the general law? . . .

The…Code…creates a division of labour in the administration of the law that may affect picketing activity. Under the previous Trade-unions Act, the courts enforced both the labour law and the criminal or tort law facets of picketing. Now the Labour Relations Board is given exclusive jurisdiction over the industrial relations regulation of picketing while the courts remain charged with jurisdiction over its criminal or civil law features. The source of this change in the Code is found in the recommendations of the Woods Report, Canadian Industrial Relations, (1968):

621. The laws of industrial torts have particular relevance to conduct relating to the ‘why,’ ‘where’ and ‘when’ of picketing. The general law of torts and delicts (civil wrongs), of general application to society at large and generally designed to protect persons and property, relates to the ‘how’ of picketing. This distinction leads us into disparate recommendations for the ‘why,’ ‘where’ and ‘when,’ and for the ‘how.’ Briefly, because conduct relating to the first three facets of picketing is peculiar to the industrial relations system of collective bargaining, we recommend a form of codification of the law respecting ‘why,’ ‘where’ and when,’ and a repeal of the common law of industrial torts in respect of cases where the code applies. We recommend also that adjudication under the Code be assigned to a reconstituted Canada Labour Relations Board . . . with a remedy, among other things, of restraining and mandatory orders to replace the equity injunction now available in the courts . . .

630. We would not change the substantive law relating to the form — that is, the ‘how’ — of picketing. Generally, we do not think there is a case for giving to persons who choose to engage in acts of picketing any relief from general laws for the protection of the person and property, such as assault, battery, defamation, trespass, nuisance, and so on. Nor do we think protection should be extended against civil liability for conduct that is a violation of the criminal law. . . . 

This is not to ignore what appeared to be the major support for the contrary conclusion, the policy argument that the Code should be interpreted as eliminating judicial injunctions entirely from labour disputes. The contention was that the distinctive process and atmosphere of a labour relations board should deal even with the problems of violence on the picket line. . . . Dean Arthurs put it this way:

The practical difficulty is that in the course of deciding, for example, that messages disseminated by the pickets are defamatory, or that their behaviour constitutes an assault, the court is really determining the efficacy of the picketing. ‘Defamation’ may consist merely in a failure adequately to disclose that the primary focus of the dispute is at another of the employer’s business premises. ‘Assault’ may consist merely in ‘pointing, grimacing and staring.’ And in determining that the tort of coercion has been committed, the court may well be defining the legitimate ambit of pressure available to a union seeking to enforce its collective agreement. By the astute selection of a cause of action . . . the employer may bypass the whole integrated body of statutory rules administered by the labour relations board. . . .

But . . . there may be a serious constitutional issue in granting the Board jurisdiction over this kind of conduct. Apparently, the legislature can grant the Board power to enforce the strikes and picketing sections of the Code. . . . The reason is that the Board is simply directed to enforce an additional segment of the comprehensive Labour Code, rather than applying the traditional common law torts to the economic conflict. . . . Very different legal problems would be raised if a provincial administrative agency were empowered to enforce the general criminal or civil law, even if only in the labour relations context. Before the Code is interpreted as taking that constitutional risk, there should be a clear statement of the legislature that this is its intention. . . .

In the preceding paragraph, Chair Weiler was referring to the effect of sections 96 to 100 of the Constitution Act, as interpreted by the Privy Council and the Supreme Court of Canada.  The Board ruled that it lacked jurisdiction to make an order in relation to the manner in which picketing is carried on because its jurisdiction was limited to the regulation of the place, timing, and object of picketing.  In all jurisdictions, courts have retained jurisdiction to deal with acts committed in the course of picketing which are illegal independent of the labour relations statute, including both criminal and tortuous behaviour.  



8:712
Other Regulatory Approaches 

In some other jurisdictions (including Alberta and Ontario), labour relations statutes have been amended in recent decades to give labour boards broad remedial authority with respect to illegal strikes and conduct which causes such strikes, which can include picketing. For example, the Ontario Labour Relations Act, 1995, includes the following section:

83.(1) No person shall do any act if the person knows or ought to know that, as a probable and reasonable consequence of the act, another person or persons will engage in an unlawful strike or an unlawful lock-out.

(2) Subsection (1) does not apply to any act done in connection with a lawful strike or lawful lock-out.

Section 100 grants the Ontario Board the power to issue cease-and-desist orders when, among other things, “any person has done or is threatening to do any act [and] the person knows or ought to know that, as a probable and reasonable consequence of the act, another person or persons will engage in an unlawful strike”. The Alberta Labour Relations Code, sections 82 and 152, restricts picketing to the striking employees’ place of employment, authorizes the board to regulate picketing at that location, and empowers the board to control a wide range of “dispute-related misconduct.” Since the enactment of such provisions, labour boards and courts have shared the regulation of picketing, in an implicit and uneasy partnership.

On the eve of the 1996 Days of Protest called by the labour movement in Toronto against the policies of the Ontario government, senior officers of certain unions and labour federations publicly urged people to picket Toronto Transit Commission (TTC) sites so that the TTC would be unable to operate. In Toronto Transit Commission, [1996] O.L.R.B. Rep. Sept./Oct. 889, the Ontario Labour Relations Board declared that those officers had breached the statutory prohibition against doing anything that would likely lead to an illegal strike (section 83(1)). The Board also granted a limited cease and desist order against picketing at certain places that were critical to the movement of TTC employees and vehicles. Alternate Chair Herman wrote, at 892–93:

. . . the Board does not have a general jurisdiction over picketing; rather, it deals, in circumstances such as those at hand, with questions of unlawful strikes or unlawful picketing, where the individuals on strike or likely to strike are not legally entitled to do so. If the strike itself is lawful, then the Board does not deal with particular picket line activity, and whether it might be unlawful. That jurisdiction is the courts’. . . .

It is important to understand what the Board is not dealing with in this application, and that is the question of whether the TTC can conduct its operations without interference from the protests. . . . The TTC asks only that no picketing occur prior to 6:30 a.m. on each day, because by that time its collectors will have been able to enter the stations. After 6:30 a.m., the TTC does not request that we issue any order. The remedy sought by the TTC in this respect reflects the jurisdiction and concern of this Board, that no unlawful strike occur. Except as is necessary or incidental to this issue, this Board does not deal with ensuring that the TTC can fully operate. Indeed, had the TTC sought a prohibition against picketing outside subway stations at any time during the day or night, the Board would not grant it, because there is nothing before us to indicate that such a remedy is necessary to ensure that employees do not have to cross picket lines.

The second point worth making is to re-emphasize that significant Charter rights are at issue in the circumstances. Even though the Board is satisfied that there must be some limits placed upon the rights of people to express themselves and to assemble, in order to ensure that no unlawful strike occurs, any limitation should be as narrow as possible, reflecting the significant and critical rights at issue. We are not dealing here with a typical employer-employee dispute, nor indeed, with a typical labour relations dispute. The provisions of section 83 have of course been breached, but any remedial response should restrict freedom of expression or freedom of assembly as little as possible in the circumstances. Just as the Board did in Sarnia Construction Association, . . . where as a remedial response the Board established two gates around a construction site, one for striking employees and one for all other employees, similarly the Board should look here to establishing a remedial response that goes no further than is necessary to ensure that no unlawful strike occurs.

8:720  
Primary and Secondary Picketing

As noted above, courts, labour boards, and sometimes regulators have traditionally distinguished between “primary” and “secondary” picketing.   The Supreme Court’s decision in Pepsi-Cola Canada (discussed in Section     ) has collapsed this distinction as it applies to the common law.   However, the distinction remains relevant in the regulatory models of many Canadian jurisdictions.  It is, therefore, necessary to examine the distinction and to place it within its proper historical context. 

8:721
Primary Picketing

Both labour boards and courts have tended to allow a wide scope for primary picketing in support of a legal strike, if the picketing is focused directly on the business of the struck employer and affects third parties only in their dealings with that employer. When these conditions are met, the only limitations tend to be those based in general tort law and criminal law, such as the prohibitions against physical obstruction, nuisance, assault, property damage, and trespass. Sometimes these issues are framed in terms of the watching and besetting provision of the Criminal Code, cited above, section 8:311. The question thus is whether the picketing is “peaceful” and “informational” or violent and obstructive. Because these restrictions on picket line conduct come from the general law, they are enforced by the ordinary courts.

It is clear in principle that assault, nuisance, trespass, obstruction, and the like are outside the limits of peaceful picketing and are not tolerated by the courts. However, the reality is somewhat more nuanced, as is reflected in these words of Sedgwick J. of the Ontario Court (General Division) in National Gallery of Canada v. Public Service Alliance of Canada (2001) (unreported, at para. 12):

The courts recognize that implicit in picketing activities is some degree of interference with the civil and legal rights of others. Some give and take on the picket line, that goes beyond the bounds of normal polite conversation, is to be expected.

The next two cases explore the limits of this “give and take.”

Harrison v. Carswell, [1976] 2 S.C.R. 200 at 202–05, 209, 212–13, 216–20

DICKSON J.: The respondent, Sophie Carswell, was charged under The Petty Trespasses Act, of Manitoba, R.S.M. 1970, c. P-50, with four offences (one on each of four days) of unlawfully trespassing upon the premises of the Fairview Corporation Limited, trading under the firm name and style of Polo Park Shopping Centre, located in the City of Winnipeg, after having been requested by the owner not to enter on or come upon the premises. The appellant, Peter Harrison, manager of Polo Park Shopping Centre, swore the informations. The charges were dismissed by the Provincial Judge but on a trial de novo in the County Court Mrs. Carswell was convicted and fined $10 on each of the charges. The convictions were set aside by the Manitoba Court of Appeal. . . .

With great respect, I am unable to agree with the majority reasons, delivered in the Court of Appeal by Chief Justice Freedman for I find it difficult, indeed impossible, to make any well-founded distinction between this case and Peters v. The Queen. . . , decided by this Court four years ago in a unanimous decision of the full Bench. . . . 

It is urged on behalf of Mrs. Carswell that the right of a person to picket peacefully in support of a lawful strike is of greater social significance than the proprietary rights of an owner of a shopping centre and that the rights of the owner must yield to those of the picketer. . . .

The submission that this Court should weigh and determine the respective values to society of the right to property and the right to picket raises important and difficult political and socio-economic issues, the resolution of which must, by their very nature, be arbitrary and embody personal economic and social beliefs. It raises also fundamental questions as to the role of this Court under the Canadian constitution. The duty of the Court, as I envisage it, is to proceed in the discharge of its adjudicative function in a reasoned way from principled decision and established concepts. I do not for a moment doubt the power of the Court to act creatively — it has done so on countless occasions; but manifestly one must ask — what are the limits of the judicial function? There are many and varied answers to this question. Holmes J. said in Southern Pacific Co. v. Jensen . . . : ‘I recognize without hesitation that judges do and must legislate, but they can do it only interstitially; they are confined from molar to molecular actions.’ Cardozo, The Nature of the Judicial Process . . . , recognized that the freedom of the Judge is not absolute in this expression of his review:

This judge, even when he is free, is still not wholly free. He is not to innovate at pleasure. He is not a knight-errant, roaming at will in pursuit of his own ideal of beauty or of goodness. He is to draw his inspiration from consecrated principles. . . .

Anglo-Canadian jurisprudence has traditionally recognized, as a fundamental freedom, the right of the individual to the enjoyment of property and the right not to be deprived thereof, or any interest therein, save by due process of law. The Legislature of Manitoba has declared in The Petty Trespasses Act that any person who trespasses upon land, the property of another, upon or through which he has been requested by the owner not to enter, is guilty of an offence. If there is to be any change in this statute law, if A is to be given the right to enter and remain on the land of B against the will of B, it would seem to me that such a change must be made by the enacting institution, the Legislature, which is representative of the people and designed to manifest the political will, and not by the Court.

I would allow the appeal, set aside the judgment of the Court of Appeal for Manitoba and restore the judgment of the County Court Judge.

LASKIN C.J.C. (dissenting): . . .The locale is a shopping centre, in which a large number of tenants carry on a wide variety of businesses. The shopping centre has the usual public amenities, such as access roads, parking lots and sidewalks which are open for use by members of the public who may or may not be buyers at the time they come to the shopping centre. There can be no doubt that at least where a shopping centre is freely accessible to the public, as is the one involved in the present case, the private owner has invested members of the public with a right of entry during the business hours of his tenants and with a right to remain there subject to lawful behaviour. . . .

An employee of a tenant in the shopping centre participated in a lawful strike and then proceeded to picket peacefully on the sidewalk in front of the tenant’s premises. The struck employer took no action to prohibit the picketing and, on the record, an action by the employer would probably have been unsuccessful. The owner of the shopping centre introduced himself into the situation and told the picketer, the respondent in this appeal, that picketing was not permitted in any area of the shopping centre and if she did not leave she would be charged with trespass. He advised her to move to a public sidewalk which was some distance away. She continued to picket on the shopping centre sidewalk and charges against her under The Petty Trespasses Act, R.S.M. 1970, c. P-50, followed.

[R. v. Peters] also involved picketing in a shopping centre. However, the picketing there arose not out of a labour dispute with an employer tenant of premises in the shopping centre, but was by way of a boycott appeal against the selling of California grapes. . . .

The first question put to this Court in the Peters case was framed as follows:

Did the learned Judges in appeal err in law determining that the owner of the property had sufficient possession of the shopping plaza sidewalk to be capable of availing itself of the remedy for trespass under the Petty Trespass Act R.S.O. 1960 Chapter 294, Section 1(1) [now Trespass to Property Act, R.S.O. 1980, c. 511]?

This question, a strictly legal one without any context of fact, was answered unanimously in the negative by the full Court of which I was a member. The Court gave the briefest of oral reasons . . . , and I regarded the answer as a response to a narrow question of whether a shopping centre owner can have sufficient possession of a sidewalk therein to support a charge of trespass under the provincial Act. The question, to me, was whether the owner had divested itself of possession so as to make the shopping centre sidewalk a public way upon which there could be no trespass as against such owner in any circumstances.

It is, of course, open to others to read this Court’s disposition of the Peters case differently but I can say for myself that the brief reasons would not have sufficed had the question that was asked been put in a factual frame as is often done when questions are formulated for the consideration of this Court. For me, it follows that the Peters case is neither in law nor in fact a controlling authority for the present case which came to this Court not upon specific questions of fact but at large so as to enable this Court to consider both law and fact as they bear on the position inter se of the shopping centre owner and of the lawful picketer in a legal strike. . . .

This Court, above all others in this country, cannot be simply mechanistic about previous decisions, whatever be the respect it would pay to such decisions. What we would be doing here, if we were to say that the Peters case, because it was so recently decided, has concluded the present case for us, would be to take merely one side of a debatable issue and say that it concludes the debate without the need to hear the other side. . .. 

The respondent picketer in the present case is entitled to the privilege of entry and to remain in the public areas to carry on as she did (without obstruction of the sidewalk or incommoding of others) as being not only a member of the public but being as well, in relation to her peaceful picketing, an employee involved in a labour dispute with a tenant of the shopping centre, and hence having an interest, sanctioned by the law, in pursuing legitimate claims against her employer through the peaceful picketing in furtherance of a lawful strike. . . .

* * *

The Manitoba Legislature responded by amending the Petty Trespasses Act to overrule Harrison v. Carswell: S.M. 1976, c. 71, s. 2 (R.S.M. 1987, c. P-50). Section 66 of the British Columbia Labour Relations Code provides that “No action or proceeding may be brought for (a) petty trespass to land to which a member of the public ordinarily has access . . . arising out of strikes, lockouts or picketing permitted under this Code. . . .”   The Ontario Labour Board ruled in Cadilac Fairvew [check p. 308 of 7th ed as per Adell’s note]
As explained in the Canex Placer decision (above, 8:400), courts still have the authority, everywhere in Canada, to restrain picketing activity that involves violence or other breaches of what the Woods Report called “general laws for the protection of the person or property.” However, as noted earlier, even where such a breach is alleged, applicants seeking an injunction restraining picketing must still satisfy the common law test for an interlocutory injunction (explained in RJR MacDonald) as well as other regulatory prerequisites, such as the requirement in Ontario’s Courts of Justice Act for police intervention to have failed, as the following case indicates.

Cancoil Thermal Corp. v. Abbott, et al., [2004] C.L.L.C. ¶ 220-045 (Ont. S.C.J.)

[The employees of Cancoil Thermal (Thermal) were engaged in a lawful strike that involved peaceful picketing at the entrance to the workplace. Thermal shared premises with a related company, Cancoil Corporation (Corporation), whose employees were not on strike.  The picketers detained each person who attempted to cross the picket line for at least 15 minutes. If a vehicle was occupied by several occupants, the 15 minutes was multiplied by its number of occupants. This caused employees of Corporation to be late for work.  Corporation responded by imposing a staggered entry schedule, which caused significant inconvenience to some of its employees. The police attended, but took the position that they would not interfere with a labour dispute unless there was a risk to public safety or the commission of a criminal offence, neither of which had occurred.  The companies sought an interlocutory injunction to restrain the picketing.]

HACKLAND J:  This is an application for an interlocutory injunction to restrain allegedly unlawful picketing activities on the premises of the applicant, Cancoil Thermal Corporation…  This lawful strike commenced April 16th, 2004 and is now in its 12th day…  The union, the United Food and Commercial Workers Union Local 1750, has maintained primary picketing on the premises since the inception of the strike. The co-plaintiff, Cancoil Corporation, is a related business operating out of the same premises which, among other activities, supplies administrative and management services to Cancoil Thermal Corporation, who own the land and, as noted, operate the manufacturing facility. Cancoil's approximately 30 employees are not part of the bargaining unit and their efforts to gain access and egress to the premises in the face of the picketing forms the factual context for this dispute.

This strike has been notable for its restraint, order and for the mutual respect demonstrated by members of the bargaining unit on the picket line on the one hand and the employees of Corporation who have crossed the picket line on a daily basis, on the other. …   The Court viewed a video of the picket line. This showed a group of strikers walking in a circular fashion in the entrance of the employer's premises. They approached the vehicle shown in the video, spoke briefly to the driver, and the driver then waited to be waived through the entrance. The picketers did not block the vehicle's path at all times and it would appear that the driver was respecting what he or she had been asked or told to do, in terms of waiting, by the picketers. As noted, this is a remarkably restrained scenario to date.

There has been a re-examination and clarification of the right to picket in recent appellate jurisprudence. The importance of picketing in the context of a labour dispute has been helpfully discussed by Goudge, J.A. of the Court of Appeal in Industrial Hardwood Products (1996) Ltd. v. Industrial Wood and Allied Workers of Canada, Local 2693 et al, reported at (2001) 52 O.R. (3rd) 694. The Court stated that in a case, such as the instant case, involving no property damage or personal injury, but obstruction of lawful entry or exit, the relevant considerations include the degree of obstruction, its duration on each occasion and the length of time the obstruction has occurred. Goudge, J.A. stated at page 699 of the report,

          
First, there can be no doubt about the vital role that picketing plays in labour disputes. It 
provides striking workers with the collective opportunity to seek to persuade others of the 
rightness of their cause. It allows them to express through collective action their solidarity in 
pursuit of that cause. And it provides an important outlet for collective energy in what is often 
a charged atmosphere. In British Columbia Government Employees' Union v. British Columbia 
(Attorney General), [1988] 2 S.C.R. 214 at page 230, 53 D.L.R. (4th) 1, Chief Justice Dickson 
said this:

 Picketing is a crucial form of collective action in the arena of labour relations. A picket line is designed to publicize the labour dispute in which the striking workers are embroiled and to mount a show of solidarity of the workers to their goal. It is an essential component of a labour relations regime founded on the right to bargain collectively and to take collective action. It represents a highly important and now constitutionally recognized form of expression in all contemporary labour disputes. All of that is beyond dispute.'"

Justice Goudge went on to say at page 701 of the report:

          
Absent questions of property damage or personal injury, a robust society can 
accommodate 
some inconvenience as a corollary of the right to picket in a labour 
dispute before the court 
will conclude that police assistance has failed, and that it 
has jurisdiction to intervene with 
injunctive relief.

 
In a case like this one, involving no property damage or personal injury, but 
obstruction of l
awful entry or exit, the relevant considerations will include the 
degree of the obstruction, its 
duration on each occasion and how many days it 
has gone on. The question posed by s. 
102(3) is whether in all the circumstances 
reasonable efforts to obtain police assistance have 
failed to result in an 
acceptable degree of control of the situation."

I will come back to s. 123 later. 

[Hackland J. then set out key passages from the S.C.C. decision in Pepsi-Cola Canada Beverages v. Retail Wholesale and Department Store Union, [2002] 1 S.C.R. 156, considered below, noting that the Court had ruled that both primary and secondary picketing enjoyed Charter protection as these practices involved freedom of expression under section 2(b) of the Charter.]

The court [in Pepsi] went on to hold that freedom of expression is not absolute and that when the harm associated with the expression outweighs its benefits, the expression may be legitimately curtailed. …

What these decisions illustrate is that picketing, as a constitutionally protected manifestation of freedom of expression, must be respected and promoted, not simply tolerated or restricted in deference to property rights, until the line of tortious or criminal activity is clearly crossed. It is inherent in the nature and purpose of picketing as an activity that some delay, inconvenience and perhaps frustration will be experienced by the employer. Its degree and duration and its context are fundamentally important as Goudge, J.A. has pointed out.

In order to establish an entitlement to injunctive relief, the employer must establish, as required by section 102 of the Courts of Justice Act, that reasonable efforts have been made to obtain police assistance and that these efforts, in the present context, to prevent obstruction of, or interference with lawful entry or exit from the premises in questions have been unsuccessful.

In the present case the Kingston police have been summoned but have refused to become involved in dealing with the claimed interference with the entry to the business premises. Sergeant Charles Boyles of the Kingston Police has deposed that the force's policy is not to take sides or to intervene in relation to any issues that involve the blocking of access or exit from premises. They will deal with public safety issues or the commission of Criminal Code offences. …

An interesting question arises as to the application of section 102(3) of the Courts of Justice Act when the police take the position, as in this case, that they will not, as a matter of policy, intervene in relation to issues that involve the blocking of access or exit from the company premises, in the absence of public safety concerns or criminal behaviour. The unwillingness of the police to become involved must not be allowed to preclude the Courts intervention in appropriate cases where, in the Court's view, tortious or criminal activity is occurring. As Justice Goudge noted in Industrial Hardwood Product (1996) Ltd., supra, that in cases involving obstruction of lawful entry or exit (not property damage or personal injury) the relevant considerations include the degree of obstruction, its duration on each occasion and how many days it has gone on. On the evidence in that case the Court of Appeal concluded that despite the company's reasonable efforts to obtain police assistance,


“the result was complete obstruction of lawful access for significant periods of time 
over a 
significant number of days."

In my view, the test in section 102 would be met having regard to the nonintervention policy of the Kingston police, but only if the employer can succeed in establishing a sufficiently serious ongoing obstruction in the manner contemplated by the Court of Appeal.

This analysis of the statutory requirement ties in closely with the common law test for the granting of an interlocutory injunction. The well known case of R.J.R. MacDonald Inc. v. Canada, [1994] 1 S.C.R. 311, 111 D.L.R. (4th) 385 (S.C.C.) requires the Court to address three issues:

         (1)   
whether the applicant has established a prima facie case;

         (2)   
whether there exists irreparable harm (usually in the sense that monetary 


damages would not constitute adequate compensation; and

         (3)           
that the balance of convenience favours the granting of injunctive relief. The 


overriding principle remains that injunctive relief is extraordinary in nature 


and is a 
discretionary remedy.

I would note that I respectfully agree with the observations of Hennessy, J. in Falconbridge Limited v. Sudbury Mine, Mill & Smelter Workers (Falconbridge Injunction Application #3) February 16, 2001, wherein she stated that the proper question to be asked is not whether there was a serious issue to be tried, but rather whether there is a prima facie case. This higher test is appropriate in circumstances where the facts are clear to the court and the granting of injunctive relief is likely to result in a permanent disposition of the matters in dispute. On the question of irreparable harm, some of the cases seem to go so far as to hold that tortious or criminal conduct constitute irreparable harm per se. I prefer the approach of Hennessy, J. in an earlier Falconbridge decision, [2000] O.J. No. 4168, (October 31, 2000) in which she states at paragraph 20 of her decision:

 "Some cases have dealt with the question of the irreparable harm test by finding that it is not necessary to establish it where the defendant has engaged in illegal activity. This may be the same as saying that irreparable harm encompass violations of rights or principles which are so fundamental, that their violation constitutes irreparable harm, independent of the economic consequences."

The evidence before the court establishes that this strike, in its 12th day, has been orderly and peaceful. There has been no violence or property damage. The principal moving party, Cancoil Thermal, has shut down its plant and is not currently attempting to carry on its business. The approximately 30 employees of Cancoil Corporation have adapted to the unions picket protocol so that vehicles are subject to 15 minute delays. I have no doubt that the sometimes very early or very late work schedules of the Cancoil Corporation employees operates as a hardship to them and their families. Similarly hardship is being experienced by the employees in the bargaining unit. There appear to have been several occasions (largely before Cancoil Corporation adapted its work schedule) when the picketers' activities delayed entry and egress from the company premises for an unwarranted amount of time. A civil nuisance may have occurred. I strongly doubt that the criminal offence of mischief has been made out in respect of the intermittent time limited obstructions which have occurred here. In short, at this early stage of this peaceful strike, I do not find that the level of obstructive conduct either in its nature, duration or effect, exists so as to establish the required prima facie case for the granting of injunctive relief, or to establish compliance with section 102 of the Courts of Justice Act.

In the context of picketing in a legal strike, which has been recognized as an important manifestation of the constitutionally protected right of freedom of expression, the court, on the record before it, does not consider that irreparable harm has occurred to the employer, either in the sense of criminal or tortious conduct or in the more traditional sense of losses not appropriately compensable in damages.

In assessing the balance of convenience, one weighs the union's right to picket for the purposes noted in the judgments, that I have referred to, against the company's right to the reasonable use of their premises, free from unlawful activities. The cases relied on by the applicants are all examples of far more egregious behaviour on the picket lines than anything to be seen in the present case. Many of the authorities arise in the context of violence and property damage, and those dealing strictly with obstruction of entry and egress usually involve a total obstruction lasting lengthy periods of time.   In my view, the circumstances on this picket line, as they exist at this point in time, do not demonstrate a balance of convenience in favour of court intervention.

Even if the requirements of R.J.R. MacDonald (supra) had been fully met, which I have found not to be the case, I would, as a matter of discretion, have been disinclined to grant the prerogative relief requested. The company takes the position that there is an urgent, albeit limited, problem with the picket line protocol being utilized by the union, which requires the court's intervention. At the same time, the company continues to decline the union's ongoing, apparently good faith invitation to negotiate a mutually acceptable picket line protocol. As a mater of policy, the court's intervention in labour disputes must be characterized by restraint and reflect the objective, wherever possible, of encouraging or facilitating labour management negotiations. In particular, in the circumstances of this case I will not impose a picket line protocol in circumstances where the employer has declined to negotiate that issue with the union for no reason that was satisfactorily explained to the court.

For these reasons the application for an interlocutory injunction is dismissed. 

In the Industrial Hardwood Products  decision of the Ontario Court of Appeal, cited in Cancoil, the plaintiff employer had hired replacement workers and used vans to take them in and out of the plant. For about three months, picketers consistently obstructed entry and exit of the vans, except when the police were present.  The Court rejected the union’s argument that, since the picketers abided by police orders to move aside, the condition in section 102(3) had not been satisfied.  Goudge J.A. wrote:

 [18] How then should the court determine whether the pre-condition set up by s. 102(3) has been met, particularly in a case like this where there is little or no evidence of property damage or personal injury, but where each day the picketers obstruct lawful entry until the police arrive?

[19] The appellants argue that where, as in this case, the police respond on each occasion and on arrival are able to provide proper entry to or exit from the plant, the pre-condition is not met. They argue that police assistance has not failed to prevent obstruction of lawful entry or exit.

[20] I do not agree. The section does not purport to assess the success of police assistance in preventing obstruction of lawful entry only once the police arrive. This would require the insertion into the subsection of the words “once the police arrive” after the word “prevent.” Moreover, the Legislature surely did not contemplate that day after day a company could have access to its premises blocked until whenever the police arrive without being able at some point to resort to the court. The interpretation urged by the appellants would implicitly sanction an indefinite breach of the law. I do not think the Legislature intended this.

Goudge J.A. also approved of the lower court judge’s order that prohibited delaying vehicles for more than five minutes, but he overruled the judge’s order limiting to four the number of picketers at each entrance:

[39] . . . once the police arrived, the picketers, regardless of their numbers, complied with the requests of the police to provide access. The problem here was not the number of picketers but the delay in the arrival of the police. In these circumstances, limiting the number of picketers goes further than necessary to prevent a recurrence of the demonstrated obstruction of access. It unreasonably restricts an important aspect of the employees’ right of expression.
8:722 
Secondary Picketing and the “Modified Hersees” Approach
Hersees of Woodstock Ltd. v. Goldstein (1963), 38 D.L.R. (2d) 449 at 450–56 (Ont. C.A.)

AYLESWORTH J.A.: The matter arises out of a labour dispute between Deacon Brothers Sportswear Ltd. of the City of Belleville, which may conveniently be referred to as the Deacon Company, and the Union…  The appellant [Hersees] is in no way interested in the dispute and has no difficulties with its own employees but in the ordinary course of its business as a retail merchant sells as part of its stock-in-trade from time to time, goods manufactured by the Deacon Company. Neither the respondents nor the Union of which they are members, have any business relationships whatsoever with the appellant and no quarrel with it unless it be appellant’s refusal to accede to the request made of it by the respondents to which I shall later refer. On August 12, 1960, the Union was certified by the Ontario Labour Relations Board as the collective bargaining agent for the employees of the Deacon Company but following the report of a conciliation board that company refused and has continued to refuse to conclude a collective agreement with the Union.

The material before the Court consists of two affidavits — one by William Hersee of the appellant and the other by the respondent, Stanley Clair. Hersee deposes that on August 22, 1962, he was approached by Clair who represented himself to be the President of the Union Label Department of the Canadian Labour Congress; that upon Clair ascertaining that appellant did business with the Deacon Company, Clair requested appellant to cancel any orders it had with the Deacon Company; that Clair said if this were not done appellant’s store would be picketed; that Clair’s request was refused; that appellant then ‘had no orders’ with the Deacon Company; that on August 28th and following days, one or two pickets bearing placards stationed themselves in front of appellant’s place of business. Hersee also deposes to his belief that the picketing thus carried on will have a detrimental effect on appellant’s business.

. . . While I am not prepared to disturb [the lower court’s] findings negativing conspiracy and nuisance, I think with respect . . . that there was a contract extant between appellant and the Deacon Company and that respondents, acting individually at least, tried to induce appellant to break it. I think further that the chief, if not only purpose of the subsequent picketing, was to force appellant’s hand in this respect and thus indirectly to bring pressure to bear upon the Deacon Company.

In this day and age the power and influence of organized labour is very far indeed from negligible. ‘Loyalty to the picket line’ is a credo influencing a large portion of any community such as the City of Woodstock with its own District Labour Council and numerous member unions; nor does the matter rest there, for doubtless to many private citizens not directly interested in the labour movement the presence of pickets before business premises is a powerful deterrent to doing business at those premises. . . . 

. . . To me, and I should think to anyone seeking to do business at the appellant’s premises, the inference [to be drawn from the picketing] is unmistakable — Hersees is in a dispute of some kind with organized labour; don’t become involved! I think any other conclusion is simply unrealistic and I would hold on the facts of the case that appellant’s apprehension of damage to its business as a result of the picketing is completely justified.

Upon this branch of the case, therefore, I summarize my conclusions as follows: appellant had a contract with the Deacon Company; respondents knew of the contract and attempted to induce appellant to break it by picketing his premises; such picketing is a ‘besetting’ of appellant’s place of business causing or likely to cause damage to appellant; not being ‘for the purpose only of obtaining or communicating information’ the picketing is unlawful — Criminal Code, 193-54 (Can.) c. 51, s. 366 [now s. 423] — and it ought to be restrained.

But even assuming that the picketing carried on by the respondents was lawful in the sense that it was merely peaceful picketing for the purpose only of communicating information, I think it should be restrained. Appellant has a right lawfully to engage in its business of retailing merchandise to the public. In the City of Woodstock where that business is being carried on, the picketing for the reasons already stated, has caused or is likely to cause damage to the appellant. Therefore, the right, if there be such a right, of the respondents to engage in secondary picketing of appellant’s premises must give way to appellant’s right to trade; the former, assuming it to be a legal right, is exercised for the benefit of a particular class only while the latter is a right far more fundamental and of far greater importance, in my view, as one which in its exercise affects and is for the benefit of the community at large. If the law is to serve its purpose then in civil matters just as in matters within the realm of the criminal law, the interests of the community at large must be held to transcend those of the individual or a particular group of individuals. I have been unable to find clear and unequivocal precedent for this principle in any of the numerous decisions at all relevant to the question, to be found anywhere in Canada. . . . certain judicial observations would tend to support this conclusion but in each of such cases the secondary picketing which was the subject-matter under consideration, embraced one or more admittedly unlawful elements such as trespass, intimidation, nuisance or inducement of breach of contract. . . . Despite, however, the inclusion in these cases of secondary picketing of the unlawful elements I have mentioned, I deduce therefrom a trend toward if not a positive statement of the principle I have enunciated. . . .

. . . condemnations of the secondary picketing [by the Supreme Court of Canada in A.L. Patchett & Sons Ltd. v. Pacific Great Eastern R. Co.] as being illegal do not appear in a context which suggests that they are based upon the inclusion in the picketing of the extrinsic unlawful elements mentioned elsewhere in the judgments and I view them as declaring secondary picketing to be illegal per se. Upon this ground also I would restrain the respondents.

I would allow the appeal with costs, set aside the judgment and direct judgment against respondents with costs restraining respondents, their servants, agents and any persons acting under their instructions from watching, besetting or picketing or attempting to watch, beset or picket at or adjacent to appellant’s place of business.

As a result of Hersees, secondary picketing was treated as “illegal per se” in Canadian common law. The stigma attached to secondary picketing was reflected also in interpretations of statutes.  For example, the prerequisites for obtaining an interlocutory injunction in Ontario’s Courts of Justice Act were found by the courts not to apply to secondary picketing, because secondary picketing was not an act “in connection with a labour dispute” as required by section 102 of that legislation:  see Maple Leaf Sports & Entertainment (1999), 49 C.L.R.B.R. (2d) 285 (Ont.C.J. (Gen. Div.),   
Similarly, the saving provision in Section 83(2) of the Ontario Labour Relations Act, which protects acts that could cause an illegal strike (such as picketing) when done “in connection with a lawful strike or lawful lock-out” was found by the OLRB not to apply to secondary picketing:  see Consolidated Bathurst Packaging Ltd. [1982], 3 Can. L.R.B.R. 324 at 337-39.


The illegal per se doctrine was over time relaxed by courts and labour boards to permit picketing against third parties that were aiding the struck employer in their dispute with the striking or locked out workers.  These third parties became known as “allies” of the struck employer.  Thus, if a business was found to be an “ally” of the employer engaged in an industrial dispute with its employees, the picketing would in essence be treated as primary picketing, both under the Courts of Justice Act (683481 Ontario Ltd. v. Beattie et al., (1990), 73 D.L.R. (4th) 346 (Ont. H.C.J.)  and under section 83(2) of the Ontario Labour Relations Act (Consolidated Bathurst, cited in preceding paragraph). 


In Consolidated Bathurst, the union lawfully struck four of Ontario’s five major manufacturers of cardboard cartons. Some of their customers increased their orders from the fifth manufacturer (the applicant) whose employees were not on strike. The union then picketed the applicant’s plants, and some of its employees refused to cross the picket line.  The OLRB ruled that the applicant was not an “ally” of the struck employers, with the result that the picketing was a violation of what is now section 83(1) of the Ontario Labour Relations Act:
[A] customer or secondary employer may attempt to reduce the impact of the strike on his business as long as it does not reduce the impact of the strike on the primary employer by enabling him to continue his business. No alliance will usually exist where the impetus for substitutions comes solely from the customers of the struck primary employer and the services are not undertaken for the primary employer’s account or his name. . . . But abstract pronouncements are not appropriate and the Board should be reluctant to develop per se rules in this area. Each case must be analyzed in light of the established facts, the industrial relations realities, and competing policy considerations.

Against this analysis we cannot find that the facts established before us justify the finding that the applicant is an ally or has allied itself to the struck employers. . . . The applicant is a natural manufacturer for the customers to have recourse to in that the applicant was already performing work for such customers. There is no evidence that the customers are being directed to the applicant by the struck employers or that there is any kind of arrangement by which the struck employers will compensate the customer for any increased cost in having their work performed elsewhere. The applicant has also spurned completely new business. While there is some evidence to indicate that the customers may well return a portion of their patronage to the struck employers at the conclusion of the strike there is no clear understanding that this will be the case and we are satisfied that the applicant is interested in retaining this work if this is at all possible. The applicant also has bona fide concerns over customer reaction if it were to turn its large clients away in their time of need. We have been troubled by the joint meetings of the employers, including the applicant, in January and subsequently in August of this year. Employee suspicions of an arrangement are somewhat understandable in the context of these meetings. The applicant also has a real interest in the outcome of the negotiations involving the struck employers in that this settlement has been a pattern settlement in previous rounds. But a thorough review of the ‘minutes’ produced does not disclose an understanding that the applicant perform struck work and that the meetings were anything more than informational in purpose. It must be remembered that the unions take an industry approach to their bargaining and it is natural for employers who are affected by their industry-wide efforts to exchange information, concerns and views. On the evidence before us we cannot find that the applicant has gone beyond this purpose or that it is acting in a manner other than as a true competitor to the struck employers in performing work that is clearly arising from the unavailability of the struck employers to perform work for their customers. . . . Accordingly, we find that the applicant is a neutral and that the picketing directed at it is not in connection with a lawful strike within the meaning of section 76(2). . . .

Despite the fact that the Ontario Labour Relations Board has accepted jurisdiction over picketing in support of a legal strike in cases such as Consolidated Bathurst, and uses criteria similar to those used by the courts in deciding when picketing is secondary and therefore not protected by the statutory provisions sheltering activity carried on “in connection with a lawful strike,” the Ontario courts continue to entertain applications for injunctions against secondary picketing without adverting to any idea of deference to the board: see, for example, A.B. McLean Ltd. v. United Steelworkers of America, Local 2251, [1991] 91 C.L.L.C. 14,018 (Ont. Ct. (Gen. Div.)).



Whether the “ally” doctrine ever existed at common law as a general exception to the “illegal per se” doctrine remains unclear:  see Air Canada v. C.A.L.P.A. (1997), 28 B.C.L.R. (3d) 159 (S.C.).   However, in light of the Supreme Court’s decision in Pepsi Canada, that issue is likely now moot.   The British Columbia Labour Relations Code is the only Canadian jurisdiction with detailed legislative provisions on picketing. 

Cut out most of this BC stuff … limit to noting that it includes expressed language on allies.  Whether this language will withstand a Charter  challenge after Pepsi remains to be seen.  We will return to this question briefly following Pepsi.  

Such provisions, some of which are referred to above, have been in force since 1973 and have been amended from time to time in accordance with the changing political complexion of the provincial government. The Labour Relations Code, S.B.C. 1992, c. 82, states in section 67 that “Except as provided in this Code, a person shall not picket in respect of a matter or dispute to which this Code applies.” What sorts of picketing are and are not allowed is set out in section 65:

(1) In this section


‘ally’ means a person who, in the board’s opinion, in combination, in concert or in accordance with a common understanding with an employer assists the employer in a lockout or in resisting a lawful strike;


‘common site picketing’ means picketing at or near a site or place where

(a)
2 or more employers carry on operations, employment or business, and

(b)
there is a lockout or lawful strike by or against one of the employers referred to in paragraph (a), or one of them is an ally of an employer by or against whom there is a lockout or lawful strike.

(2) A person who, for the benefit of a struck employer, or for the benefit of an employer who has locked out, performs work, supplies goods or furnishes services of a nature or kind that, except for a lockout or lawful strike, would be performed, supplied or furnished by the employer, shall be presumed by the board to be the employer’s ally unless he or she proves the contrary.

(3) A trade union, a member or members of which are lawfully on strike or locked out, or a person authorized by the trade union, may picket at or near a site or place where a member of the trade union performs work under the control or direction of the employer if the work is an integral and substantial part of the employer’s operation and the site or place is a site or place of the lawful strike or lockout. 

(4) The board may, on application and after making the inquiries it requires, permit picketing

(a)
at or near another site or place that the employer causing a lockout or whose employees are lawfully on strike is using to perform work, supply goods or furnish services for the employer’s own benefit that, except for the lockout or strike, would be performed, supplied or furnished at the site or place where picketing is permitted by subsection (3), or

(b)
at or near the place where an ally performs work, supplies goods or furnishes services for the benefit of a struck employer, or for the benefit of an employer who has locked out,

but the board shall not permit common site picketing unless it also makes an order under subsection (6) defining the site or place and restricting the picketing in the manner referred to in that subsection.

(5) In subsection (4) ‘employer’ means the person whose operation may be lawfully picketed under subsection (3).

(6) The board may, on application or on its own motion, make an order defining the site or place at which picketing that is permitted by subsection (3), or that is permitted under subsection (4), may take place and where the picketing is common site picketing, the board shall restrict the picketing in such a manner that it affects only the operation of the employer causing the lockout or whose employees are lawfully on strike, or an operation of an ally of that employer, unless it is not possible to do so without prohibiting picketing that is permitted by subsection (3) or (4), in which case the board may regulate the picketing as it considers appropriate.

(7) For the purpose of this section, divisions or other parts of a corporation or firm shall, if they are separate and distinct operations, be treated as separate employers. 

Thus, section 65(3) allows primary picketing in support of a lawful strike at the site of the strike, and sections 65(2) and (4) permit (or authorize the board to permit) picketing at other sites of the struck employer or at the site of an ally as defined in section 65(1). Section 65(7) makes clear that the picketing of separate divisions of a struck corporation or firm is to be treated as secondary rather than primary.

It is interesting that all three members of a committee appointed in 1992 to advise on reform of the statute agreed that these provisions should remain intact. In the words of John Baigent, the union representative on the committee, they all agreed “that neutral employers should be insulated, as much as possible, from the effects of legal picketing.” Ted Roper, the management representative, stated that they also agreed that employees should not be allowed to picket “non-struck ‘secondary’ locations of their own employer”: J. Baigent, V. Ready, & T. Roper, Recommendations for Labour Law Reform: A Report to the Honourable Moe Sihota, Minister of Labour (Victoria, B.C.: Ministry of Labour and Consumer Services, 1992), app. 4 at 1, 9.

The rest of section 65 deals largely with common site picketing, and it is here that the members of the advisory committee disagreed to some extent. The union representative argued (app. 4 at 1) that employees should have an unfettered right to picket at their own worksite, even if that site is shared by a separate division of the struck employer. The employer representative argued (app. 4 at 8) that “[i]nvestors want to be assured that a labour dispute in one of their operations will not spill over to others,” and that “it is not consistent with that reality to permit a labour dispute at a particular operating division of a company to affect non-struck operations.” The neutral member, Vince Ready, proposed the compromise solution of adding the “unless” clause that now appears at the end of section 65(6). He stated (app. 4 at 5):

I do not draw a distinction between uninvolved employers and separate divisions of the same corporate entity which are not involved in the labour dispute. In both cases, picketing should be confined to the location where employees involved in the labour dispute work. Where separate divisions share a common site, picketing should be confined, to the extent possible, to the division engaged in the strike or lockout: i.e. where the employees work. . . .

Currently, the Act would require the Board to eliminate picketing in a common site picketing situation where there was no way to confine the pickets to the operation of the struck employer without affecting the uninvolved party. I believe that the Board should have discretion in such circumstances.

A leading discussion of the “ally” doctrine is found in Liquor Distribution Branch v. Hiram Walker & Sons Limited, [1978] 2 Can. L.R.B.R. 334 (B.C.L.R.B.), Weiler Chair.

Pepsi-Cola Canada Beverages (West) Ltd. v. Retail, Wholesale and Department Store Union, Local 558 (2002) 208 D.L.R. (4th) 385 (SCC)

[During a legal strike and legal lockout between the Pepsi-Cola distributor in Saskatoon and its employees, strikers engaged in various types of picketing and other acts in support of their bargaining position. Some of those acts were clearly illegal because they involved violence or the picketing of private homes. However, the case dealt mainly with the peaceful picketing of a number of retail stores which sold Pepsi products but had no corporate connection to the Pepsi-Cola company, and only that part of the judgment is excerpted below.

In the court of first instance, Pepsi-Cola applied for and was granted an interlocutory injunction prohibiting picketing “at any location other than [Pepsi’s own] premises”— that is, prohibiting all secondary picketing. The Saskatchewan Court of Appeal struck down that prohibition. In a unanimous judgment written by McLachlin C.J.C. and LeBel J., the Supreme Court of Canada upheld the Court of Appeal decision.]

McLachlin C.J.C. and LeBel J.: — This case raises the issue of when if ever secondary picketing — typically defined as picketing in support of a union which occurs at a location other than the premises of that union’s employer — may be legally conducted. . . .

The law on this issue has been clarified by legislation in a number of Canadian provinces. Saskatchewan has legislated to abolish the tort of restraint of trade in the union context: The Trade Union Act, R.S.S. 1978, c. T-17, s. 27. However, apart from this it has left the common law in place. The Union, supported by the Canadian Labour Congress and the Canadian Civil Liberties Association, argues that the common law as presently articulated is difficult to apply and unnecessarily curtails the right to free expression. Pepsi-Cola, on the other hand, defends the present rule as workable and appropriate to protect business interests and prevent labour disputes from spreading to non-parties to the dispute.

For the reasons that follow, we conclude that secondary picketing is generally lawful unless it involves tortious or criminal conduct, and that the Saskatchewan Court of Appeal correctly disposed of the issues on this basis. . . .

IV.
Issues

The main issue in this appeal is the legality of secondary picketing at common law. A secondary issue is whether the employer, Pepsi-Cola, can apply for relief against secondary picketing, or whether only the third parties affected by secondary picketing may apply.

V.
Analysis

1.
Preliminary Questions

Two preliminary issues arise: (1) whether the courts have the power to make the sort of change advocated by the Union; (2) if so, how the Charter may affect the development of the common law.

On the first issue, we conclude that the change in the common law here at issue lies within the proper power of the courts. The status of secondary picketing at common law remains unsettled and inconsistent across jurisdictions. The Court in this case is not required to overturn a well-established rule at common law, but rather to clarify the common law given two strands of conflicting authority, each with some claim to precedent. Resolution of the conflicting lines of authority lies well within the powers of a court of common law. . . .

The second preliminary issue is how the Charter may affect the development of the common law. Here again the answer seems clear. The Charter constitutionally enshrines essential values and principles widely recognized in Canada, and more generally, within Western democracies. Charter rights, based on a long process of historical and political development, constitute a fundamental element of the Canadian legal order upon the patriation of the Constitution. The Charter must thus be viewed as one of the guiding instruments in the development of Canadian law.

This Court first considered the relationship between the common law and the Charter in R.W.D.S.U. v. Dolphin Delivery Ltd., [1986] 2 S.C.R. 573, 33 D.L.R. (4th) 174, where McIntyre J. concluded, at p. 603:

Where, however, private party “A” sues private party “B” relying on the common law and where no act of government is relied upon to support the action, the Charter will not apply. I should make it clear, however, that this is a distinct issue from the question whether the judiciary ought to apply and develop the principles of the common law in a manner consistent with the fundamental values enshrined in the Constitution. The answer to this question must be in the affirmative. In this sense, then, the Charter is far from irrelevant to private litigants whose disputes fall to be decided at common law.

The reasons of McIntyre J. emphasize that the common law does not exist in a vacuum. The common law reflects the experience of the past, the reality of modern social concerns and a sensitivity to the future. As such, it does not grow in isolation from the Charter, but rather with it.

Although s. 2(b) of the Charter is not directly implicated in the present appeal, the right to free expression that it enshrines is a fundamental Canadian value. The development of the common law must therefore reflect this value. Indeed, quite apart from the Charter, the value of free expression informs the common law. As McIntyre J. observed in Dolphin Delivery. . . :

Freedom of expression is not, however, a creature of the Charter. It is one of the fundamental concepts that has formed the basis for the historical development of the political, social and educational institutions of western society.

At the same time, it must be recognized that the common law addresses a myriad of very diverse relationships and seeks to protect a host of legitimate interests not engaged by the Charter. Salient among these are the life of the economy and individual economic interests. Common law rules ensure the protection of property interests and contractual relationships. Nevertheless, where these laws implicate Charter values, these values may be considered.

In Hill v. Church of Scientology of Toronto, . . . the Court adopted a flexible balancing approach to addressing alleged inconsistencies between the common law and Charter values:

Charter values, framed in general terms, should be weighed against the principles which underlie the common law. The Charter values will then provide the guidelines for any modification to the common law which the court feels is necessary.

The Court also cautioned that: “Far-reaching changes to the common law must be left to the legislature”. . . Finally, the Court determined that the party alleging an inconsistency between the common law and the Charter bears the onus of proving “that the common law fails to comply with Charter values and that, when these values are balanced, the common law should be modified”. . . . It is upon this basis that we proceed to balance the values at stake in the present appeal.

2.
The Competing Values and Interests

(a)
Historical Perspective of the Function of Picketing in a Labour Dispute

. . . it has come to be accepted that, within limits, unions and employers may legitimately exert economic pressure on each other to the end of resolving their dispute. Thus, employees are entitled to withdraw their services, inflicting economic harm directly on their employer and indirectly on third parties which do business with their employer. Employers are similarly entitled to exert economic pressure on their employees through the use of lockouts and, in most jurisdictions in Canada, through the hiring of replacement workers.

. . . The legally limited use of economic pressure and the infliction of economic harm in a labour dispute has come to be accepted as a legitimate price to pay to encourage the parties to resolve their differences in a way that both can live with. . . .

(b)
Picketing and Free Expression

. . .

In labour law, picketing is commonly understood as an organized effort of people carrying placards in a public place at or near a business premises. The act of picketing involves an element of physical presence, which in turn incorporates an expressive component. Its purposes are usually twofold: first, to convey information about a labour dispute in order to gain support for its cause from other workers, clients of the struck employer, or the general public, and second, to put social and economic pressure on the employer, and often by extension, on its suppliers and clients. . . .

. . . Picketing represents a continuum of expressive activity. In the labour context it runs the gamut from workers walking peacefully back and forth on a sidewalk carrying placards and handing out leaflets to passersby, to rowdy crowds shaking fists, shouting slogans, and blocking the entrances of buildings. Beyond the traditional labour context, picketing extends to consumer boycotts and political demonstrations. . . . A picket line may signal labour strife. But it may equally serve as a physical demonstration of individual or group dissatisfaction on an issue.

For the purposes of this appeal, we find it unnecessary to define picketing in a detailed and exhaustive manner. We proceed rather on the basis that picketing may involve a broad range of activities, from the “traditional” picket line where people walk back and forth carrying placards, to the dissemination of information through other means.

Picketing, however defined, always involves expressive action. As such, it engages one of the highest constitutional values: freedom of expression, enshrined in s. 2(b) of the Charter. This Court’s jurisprudence establishes that both primary and secondary picketing are forms of expression, even when associated with tortious acts: Dolphin Delivery, supra. The Court, moreover, has repeatedly reaffirmed the importance of freedom of expression. It is the foundation of a democratic society. . . .

Free expression is particularly critical in the labour context. As Cory J. observed for the Court in U.F.C.W., Local 1518 v. KMart Canada Ltd., . . . “For employees, freedom of expression becomes not only an important but an essential component of labour relations”. . . . The values associated with free expression relate directly to one’s work. A person’s employment, and the conditions of their workplace, inform one’s identity, emotional health, and sense of self-worth. . . .

. . . It is through free expression that employees are able to define and articulate their common interests and, in the event of a labour dispute, elicit the support of the general public in the furtherance of their cause. . . . As Cory J. noted in KMart, . . . “it is often the weight of public opinion which will determine the outcome of the dispute.”

Free expression in the labour context benefits not only individual workers and unions, but also society as a whole. . . .

This said, freedom of expression is not absolute. When the harm of expression outweighs its benefit, the expression may legitimately be curtailed. Thus, s. 2(b) of the Charter is subject to justificative limits under s. 1.

The same applies in interpreting the common law to reflect the Charter. The starting point must be freedom of expression. Limitations are permitted, but only to the extent that this is shown to be reasonable and demonstrably necessary in a free and democratic society.

(c)
Protection of Innocent Third Parties to Labour Disputes

On the other side of the balance lie the interests of the employer and third parties in protection from excessive economic and other harm as a result of picketing and other labour action. As previously discussed, one important objective of labour picketing is the infliction of economic harm on the employer with an eye to compelling a favourable resolution of the dispute. Thus, expressive action in the labour context, as in other situations, may cause economic harm. However, the appellant argues that economic harm arising from labour disputes should be confined to the actual parties to the dispute — it should not be permitted to harm innocent third parties, who have neither influence over the outcome of the dispute, nor the ability to bring it to a close.

The appellant emphasizes that secondary picketing expands the labour dispute beyond its core, increasing both the incidence of picketing and the number of businesses and persons affected by it. The targets of secondary activity, such as retailers of a struck product, may suffer considerable economic damage, which may in turn affect customers and employees, as well as a host of other business relations. The appellant contends that the interests of these third parties, as well as public order generally, compel restraints on the scope of picketing activity.

On this point, the appellant relies on Dolphin Delivery, supra. In that case, the union represented the locked-out employees of Purolator, an Ontario-based courier service. Dolphin undertook to supply delivery service to Purolator customers in the Vancouver area during this lockout. The union planned to picket Dolphin’s premises, and Dolphin succeeded in getting an injunction to prohibit the intended picketing. The union challenged the injunction all the way to this Court, where it was ultimately upheld.

The challenge to this restriction on secondary picketing was framed as a violation of the union’s right to freedom of expression under s. 2(b) of the Charter. As no picket line ever went up, the Court chose to assume that the picketing would have been peaceful and that Dolphin’s unionized workers would have respected the picket line. In the end, McIntyre J. found that the Charter did not apply, and the injunction was upheld on the basis of the common law tort of inducing breach of contract.

McIntyre J. was of the view that if the Charter did apply, the injunction could have been justified under s. 1. While acknowledging that all picketing (even where accompanied by tortious conduct) involves some element of expression, McIntyre J. recognized the legitimacy of some curtailment of secondary picketing in order to prevent the economic harm of labour disputes from spreading too broadly into the community. McIntyre J. stated . . . :

When the parties do exercise the right to disagree, picketing and other forms of industrial conflict are likely to follow. The social cost is great, man-hours and wages are lost, production and services will be disrupted, and general tensions within the community may be heightened. Such industrial conflict may be tolerated by society but only as an inevitable corollary to the collective bargaining process. It is therefore necessary in the general social interest that picketing be regulated and sometimes limited. It is reasonable to restrain picketing so that the conflict will not escalate beyond the actual parties. While picketing is, no doubt, a legislative weapon to be employed in a labour dispute by the employees against their employer, it should not be permitted to harm others. [Emphasis added.]

To the extent that the appellant relies on the obiter comments in Dolphin Delivery to support the notion that secondary picketing in itself is a tort, the appellant’s argument must fail. First, as Cory J. cautioned in KMart, . . . these comments from Dolphin Delivery must be read in the specific context of that case. . . . McIntyre J. held that the picketing in question would have been tortious, amounting to inducing breach of contract. McIntyre J. stated . . . that “[o]n the basis of the findings of fact that I have referred to above, it is evident that the purpose of the picketing in this case was to induce a breach of contract between the respondent and Supercourier,” and again . . . , “[i]n the case at bar . . . [w]e have a rule of the common law which renders secondary picketing tortious and subject to injunctive restraint, on the basis that it induces a breach of contract.” It was therefore on the assumption that the anticipated picketing would have been tortious that McIntyre J. proceeded with the s. 1 analysis — not on the basis of secondary picketing being illegal per se. As such, Dolphin Delivery did not make any final pronouncement on the legality of secondary picketing as such, and up until now, the issue has never been addressed directly by this Court.

Secondly, although McIntyre J.’s comments reflect a concern with the interests of third parties to labour disputes who may incur collateral damage, they should not be read as suggesting that third parties should be completely insulated from economic harm arising from labour conflict. As Cory J. noted in KMart, . . . the objective of the restraint on picketing in Dolphin Delivery was to ensure that third parties did not “suffer unduly from the labour dispute over which it has no control”. . . . Therefore, third parties are to be protected from undue suffering, not insulated entirely from the repercussions of labour conflict. Indeed, the latter objective would be unattainable. Even primary picketing frequently imposes costs, often substantial, on third parties to the dispute, through stoppages in supplies or the loss of the primary employer as a customer. . . . Indeed, labour disputes in important sectors of the economy may seriously affect a whole town or region, even the nation itself. As McIntyre J. recognized in the above quote, the social cost of a labour dispute is often great. Yet this impact on third parties and the public has never rendered primary picketing illegal per se at common law to protect the interests of third parties.

So we are left with this: innocent third parties should be shielded from “undue” harm. This brings us to the question that lies at the heart of this appeal. How do we judge when the detriment suffered by a third party to a labour dispute is “undue,” warranting the intervention of the common law? . . .

3.
Potential Solutions — Surveying the Landscape

Picketing engages distinct and frequently clashing interests among the parties affected by a labour dispute. The present appeal casts the right of unions to freely express their views on the conditions of their employment and the facts of a labour dispute against the resulting potential for economic damage to third parties. . . .

Three possible options emerge from the parties’ submissions: 

1)
an absolute bar on secondary picketing (the “illegal per se” doctrine); 

2)
a bar on secondary picketing except for “allied” enterprises (the modified “Hersees” rule); and 

3)
permitting secondary picketing unless the picketing amounts to a tort or other wrongful conduct. 

We will consider each option in turn.

(a)
The Illegal Per Se Doctrine

This view holds that secondary picketing is illegal per se, in the manner of an independent tort, even in the absence of any other wrongful or illegal act.

The doctrine turns on location. It rests on a distinction between picketing the premises of the employer against whom the union is striking (primary picketing) and picketing other premises (secondary picketing). Primary picketing is legal unless it involves tortious or criminal conduct, while secondary picketing is always illegal.

The “illegal per se” doctrine for secondary picketing originates from the obiter comments of the Ontario Court of Appeal in Hersees. . . .

The decision in Hersees . . . reflects a deep distrust of unions and collective action in labour disputes. An expressive act that is legal and legitimate if done by an individual suddenly becomes illegal when done in concert with others. Aylesworth J.A.’s reasons reflect the common sentiments of early 19th century legislation and subsequent judgments which held that the combination of workers in pursuit of their economic interest was unlawful and against public policy. . . . The effect of these judgments was to discount the importance of freedom of expression in the labour law context, a point which will later be discussed in greater detail. . . .

(b)
Exceptions to Hersees — The Primary Employer and Ally Doctrines

Over time, necessary refinements to the bold “illegal per se” doctrine have riddled it with difficult exceptions. As a threshold matter, courts would refuse to enjoin picketing where the employees were found to be engaged in “primary” rather than “secondary” picketing. In some of these cases, the courts found that the location of the picketing, although not necessarily the primary workplace of the employees, was nonetheless owned by the same employer. The courts would also “lift the corporate veil” and refuse to enjoin picketing at the parent company, or at a company which shared corporate ownership with the primary employer. . . . The picketing would therefore not be characterized as “secondary”; hence the definition of secondary picketing referred to in these reasons.

However, forbidding picketing at any place other than the primary employer’s workplace continued to create difficulty. For example, strict application of the Hersees doctrine would effectively deny a union the ability to picket its own employer if, by virtue of a shared driveway, for example, an otherwise unrelated employer would also be affected. Courts have nevertheless allowed picketing in these circumstances, provided it is primarily directed at the struck employer. However, the search for primary purpose may, at times, prove a rather subtle intellectual exercise, as some courts have found. . . .

Another exception to the strict Hersees approach is the ally doctrine (although there is a significant degree of overlap between this doctrine and the other exceptions discussed in this section). Some courts, while suggesting secondary picketing may be illegal per se, have refused to enjoin picketing where the struck operation was effectively assisting the employer in carrying on business during a labour dispute. . . .

Similarly, courts have refused injunctions where third parties allowed struck employers to conduct a business from their warehouse, on the basis that the secondary location was effectively a place of business for the employer. . . . Concerns such as these have required courts to make delicate distinctions regarding the amount of warehousing, for example, as evidence of the degree of co-operation between the primary and secondary employer. . . .

These modifications to the Hersees doctrine have softened its harshest effects on unions and picketing, but have made the common law difficult to implement in a consistent, clear manner. . . . 

Despite these difficulties, the Ontario Court of Appeal and courts in some other provinces continue to apply the obiter of Hersees that secondary picketing is illegal per se. . . . On balance, few judgments reflect the Hersees doctrine in its strictest form, but some courts continue to apply a modified version.

(c)
Permitting Secondary Picketing Unless it Involves a Tort or Crime

A third approach starts with the proposition that all picketing is permitted unless it can be shown to be wrongful or unjustified (the “wrongful action” model). It defines wrongful or unjustified picketing as picketing that involves a tort (a civil wrong) or a crime (a criminal wrong).

Prior to the decision of the Ontario Court of Appeal in Hersees, there was no clear pronouncement on the issue of whether picketing activity should be enjoined by the common law in absence of an independently actionable tort, such as nuisance, inducing breach of contract, intimidation or trespass. However, authority for the wrongful action model can be found in the decision of this Court in Williams v. Aristocratic Restaurants (1947) Ltd. . . . In that case, the issue was whether the picketing activity by a striking union at the location of non-unionized restaurants belonging to the same employer was unlawful. The picketing in question involved two workers walking back and forth on a sidewalk in front of the targeted restaurant carrying placards which stated that the proprietor did not have a labour agreement with the union. The majority found that the picketing activity in question did not amount to trespass, unlawful assembly, nuisance, or any other criminal or tortious activity. As such, the activity remained lawful (although, as discussed, this form of picketing would probably fall within the “primary employer” or “ally” exceptions to the Hersees doctrine).

Even after Hersees, a number of Canadian courts have expressly declined to adopt its classification of secondary picketing as illegal per se; instead, they have refused injunctions to enjoin secondary picketing unless it involves tortious or criminal conduct. . . . This approach stems from the proposition, as articulated by Cameron J.A. for the majority in the court below, that “[g]enerally speaking, picketing constitutes an exercise of the fundamental freedom of expression which can only be circumscribed by laws, whether statutory, regulatory, or common, that accord with the constitutional norms of the Canadian Charter of Rights and Freedoms”. . . .

4.
Resolving the Conflict: The Wrongful Action Model

Having canvassed the interests at stake and the conflicting approaches the law has adopted to reconcile them in the context of secondary picketing, we now confront the issue before us — which approach best balances the interests at stake in a way that conforms to the fundamental values reflected in the Charter?

We conclude that the third approach — the wrongful action model that makes illegal secondary picketing which amounts to tortious or criminal conduct — best achieves this goal. The following considerations, some of which involve overlapping themes, lead us to this conclusion.

(a)
Conformity to Charter Methodology

While freedom of expression is not absolute, and while care must be taken in the labour context to guard against extending the more severe effects of picket lines beyond the employer, if we are to be true to the values expressed in the Charter our statement of the common law must start with the proposition that free expression is protected unless its curtailment is justified. This militates against a rule that absolutely precludes secondary picketing, whether harmful or benign, disruptive or peaceful. The preferred methodology is to begin with the proposition that secondary picketing is prima facie legal, and then impose such limitations as may be justified in the interests of protecting third parties. . . .

(b)
Protection of the Value of Free Expression

The wrongful action approach best protects the values of contemporary Canadian society as they find expression in the Charter. . . . The Hersees rule, even in its modified form, denies free expression any value outside primary picketing. . . .

(c)
Avoidance of Excessive Emphasis on Protection from Economic Harm

In Hersees, the Ontario Court of Appeal appears to have viewed the issue as a conflict between a public right to trade and the rights of a smaller group, the union, to advance its purely private interests. The public interest in free expression and societal debate on working conditions and labour conflict receives no mention. The Hersees doctrine casts the economic protection of third parties from the effects of labour disputes as the pre-eminent concern of the law, regardless of the resulting incursion on free expression.

If the legal foundation of the hierarchy of rights proposed in Hersees was doubtful at the time, it is even more problematic in light of the enactment of the Charter and contemporary labour relations.

(d)
Adequate Flexibility

Not only do the Hersees and modified Hersees rules deny adequate protection for free expression and place excessive emphasis on economic harm, they do this in a rigid, inflexible way. These rules are more about shutting off the message than regulating the activity. By contrast, a wrongful action approach is sufficiently flexible to accommodate both interests. Courts may intervene and preserve the interests of third parties or the struck employer where picketing activity crosses the line and becomes tortious or criminal in nature. It is in this sense that third parties will be protected from “undue” harm in a labour dispute. Torts such as trespass, intimidation, nuisance and inducing breach of contract, will protect property interests and ensure free access to private premises. Rights arising out of contracts or business relationships will also receive basic protection. Torts, themselves the creatures of common law, may grow and be adapted to current needs.

In summary, a wrongful action approach to picketing allows for a proper balance between traditional common law rights and Charter values, and falls in line with the core principles of the collective bargaining system put in place in this country in the years following the Second World War.

(e)
Rationality

A wrongful action approach to picketing is clearer and more rational than the absolute or modified prohibition approach represented by Hersees. The Hersees or modified Hersees approach uses location as the primary criterion for determining when picketing is legal. Yet the reason for prohibiting picketing is not its location, but its character and impact — the wrong it represents and damage it does. Location is merely a legal marker, and not a very satisfactory one at that; as we have seen, the Hersees jurisprudence is dominated by formalistic debates centring on location.

The wrongful action approach, by contrast, focuses on the character and effects of the activity, as opposed to its location. It gets at the heart of why picketing may be limited. . . . Picketing which breaches the criminal law or one of the specific torts like trespass, nuisance, intimidation, defamation or misrepresentation, will be impermissible, regardless of where it occurs.

(f)
Avoidance of the Primary-Secondary Picketing Distinction

It follows from this analysis that the difficult and potentially arbitrary distinction between primary and secondary picketing is effectively abandoned on a wrongful action approach to picketing. Secondary picketing has been, as we have seen, location defined. Indeed, many of the difficulties the courts have encountered over the years in defining secondary picketing flow from how to determine the relevant location. A conduct approach based on tortious and criminal acts does not depend on location. All picketing is allowed, whether “primary” or “secondary,” unless it involves tortious or criminal conduct.

We should not lament the loss of the primary-secondary picketing distinction. It is a difficult and arbitrary distinction that deserves to be abandoned. . . .

(g)
Avoidance of Labour/Non-labour Distinctions

The wrongful action approach treats labour and non-labour expression in a consistent manner. The Hersees rule, by contrast, effectively creates an independent tort of secondary picketing that applies only in the labour context. This distinction is difficult to justify. . . . We can find no persuasive reason to deprive union members of an expressive right at common law that is available to all members of the public. . . .

(h)
Balance of Power

Pepsi-Cola argues that the potential harm to the employer from secondary picketing may be much greater than the harm that would result from primary picketing alone, and that allowing secondary picketing may tilt the balance of power too much in the unions’ favour. . . .

Judging the appropriate balance between employers and unions is a delicate and essentially political matter. Where the balance is struck may vary with the labour climates from region to region. This is the sort of question better dealt with by legislatures than courts. Labour relations is a complex and changing field, and courts should be reluctant to put forward simplistic dictums. Where specialized bodies have been created by legislation, be it labour boards or arbitrators, they are generally entrusted to reach appropriate decisions based on the relevant statute and the specific facts of a given situation. Mediation and arbitration are also assuming increasingly important roles in the resolution of labour disputes. If the Saskatchewan Legislature had enacted a comprehensive scheme to govern labour disputes, then it might be argued that allowing secondary picketing would disturb a carefully crafted balance of power. In the absence of a legislative scheme, however, we find it difficult to say that determining illegal picketing on the basis of tortious or criminal conduct — an approach that prevailed at common law prior to Hersees — will unduly undermine the power of employers vis-à-vis employees.

We emphasize that the validity of legislation is not at stake in this appeal. It is the absence of such legislation that requires us to look to the common law to resolve the issue of the legality of secondary picketing. Nothing in these reasons forestalls legislative action in this area of the law. Within the broad parameters of the Charter, legislatures remain free to craft their own statutory provisions for the governance of labour disputes, and the appropriate limits of secondary picketing.

(i)
Undue Harm to Neutral Third Parties

It is argued that although secondary picketing may yield a benefit for a limited class of people, the neutral retailers’ right to trade is “far more fundamental and of far greater importance . . . for the benefit of the community at large” (Hersees. . . .)

The first difficulty with this argument is that it gives no weight to free expression. As discussed above, this runs counter to Charter methodology and values.

A second difficulty is that the argument overstates the interests of third parties by positing a “fundamental” right to trade in the struck good. Again as discussed above, the basis for this purported fundamental right is unclear.

A third difficulty is that the argument glosses over the fact that third parties — producers and consumers — are harmed even as a result of primary picketing. . . . To the extent that harm to neutrals is a rationale for restricting secondary picketing, it is also a rationale for restricting primary picketing.

Fourth, the argument contravenes at least the spirit of the Charter by sacrificing an individual right to the perceived collective good rather than seeking to balance and reconcile them. . . .

It is important that neutral third parties be protected from wrongful conduct and that labour disputes be prevented from unduly spreading: . . . We are not persuaded, however, that it is necessary to ban all secondary picketing in order to accomplish these goals. Prohibiting strike conduct which is tortious or criminal offers protection against a wide variety of misconduct associated with strike action. Insofar as conduct is non-tortious, it is not clear that more is required to protect third parties.

(j)
The “Signalling” Effect

An extension of the previous argument is that secondary picketing is per se unjustified because it has the effect of “signalling” that people must not do business with neutral third parties. Expression through a picket line may “signal” that the line is a barrier and hence acquire coercive impact. . . .

This signalling effect, it is argued, goes beyond expression and becomes coercion. Many people, as a matter of principle or habit, will not cross a picket line. . . .

The first point to note is that the signalling effect should be carefully assessed. . . . Doubtless there is a kernel of truth in this concept. Some people will see a picket line and automatically refuse to cross it, out of respect, sympathy, or the fear of an implied confrontation. It should be remembered, however, that this concept arose originally to describe the response to picketing among other unionized employees. . . . Moreover, the so-called signalling effect . . . may vary sharply, depending on whether the dispute happens in a small tightly knit, and highly unionized community, or at a strongly organized construction site used by several employers. . . . In a large urban centre, where the population is diverse, and where the per capita unionization rate is low, the signalling effect may be exaggerated. We should be mindful to remember the words of caution written by Rand J. several years ago in Aristocratic Restaurants . . . about peaceful picketing and its effect and the fact that it could be taken pretty well in stride by the common person:

Through long familiarity, these words and actions in labour controversy have ceased to have an intimidating impact on the average individual and are now taken in the stride of ordinary experience . . .

A second observation is that the signalling argument implicitly suggests that to the extent that picketing has a coercive signal effect, it is not expressive and hence not worthy of protection. We find such a suggestion problematic. It is difficult to see how a signal can be other than expressive; by definition, a signal is meant to convey information to others. . . . It seems better to us to admit that signalling is expression, the limitations of which must be justified. At this point, however, signalling ceases to suggest a special rule; rather, the question is when expressive signalling can be justifiably limited.

This brings us to a third difficulty with the signalling argument. Used to buttress the proposition that secondary picketing is per se illegal, it amounts to a special rule for union speech. As discussed under (g) above, it is difficult to explain why expression in the labour context should be treated as fundamentally less important than expression in other contexts. It is far from clear that union speech is more likely to elicit an irrational or reflexive response than, for example, speech by a political organization. If we say that the signalling effect justifies a special prohibition in the labour context, does it not follow that signalling in other contexts may also justify blanket prohibitions? Moreover, it seems clear that freedom of expression is not confined to “rational” speech. Irrationality may support according less protection to particular kinds of speech. But it does not justify denying all protection as a matter of principle.

A fourth problem with the signalling argument is that not all secondary picketing relies on the coercive potential of the picket line. A distinction is sometimes drawn between secondary picketing whose aim is to disrupt the production of the secondary employer (either by dissuading the secondary employer’s employees from working or by persuading consumers not to deal at all with the secondary employer until it discontinues its commercial relationship with the primary employer), and secondary picketing whose aim is merely to persuade consumers not to purchase from the secondary employer the products of the primary employer. (As an example of the latter form of labour activity, workers striking against a tobacco manufacturer might picket convenience stores in an effort to persuade customers to substitute another manufacturer’s brand of cigarettes for the brand manufactured by the primary employer.) The danger of a coercive picket line that depends on a signalling effect is clearly much greater in the case of union activity whose aim is to harm the secondary employer. The danger of coercion and signalling is much less in the case of secondary picketing aimed merely at persuading consumers not to purchase the product of the primary employer.

The United States Supreme Court recognized this distinction in National Labor Relations Board v. Fruit and Vegetable Packers and Warehousemen, Local 760. . . : 

Peaceful consumer picketing to shut off all trade with the secondary employer unless he aids the union in its dispute with the primary employer, is poles apart from such picketing which only persuades his customers not to buy the struck product.

We should therefore be mindful not to extend the application of the signal effect to all forms of union expression. As Cory J. noted in KMart . . . : “It is the ‘signal’ component of conventional picketing which attracts the need for regulation and restriction in some circumstances” (emphasis added). Given the diverse range of activities captured by the term “picketing,” it is apparent that the signal effect operates to a greater degree in some situations than in others. We conclude that signalling concerns may provide a justification for proscribing secondary picketing in particular cases, but certainly not as a general rule.

(k)
Does a Wrongful Action Rule Offer Adequate Protection?

Having concluded that there is no principled ground on which to ban secondary picketing per se and that an approach requiring tortious or criminal conduct is preferable, the practical question remains: does a wrongful action rule offer sufficient protection for neutral third parties when weighed against the value of free expression? . . . In other words, . . . is it too permissive in that it does not provide a mechanism to permit neutral third parties to raise valid justifications — justifications that might prevail under s. 1 of the Charter had the matter arisen as a Charter case?

At this point we may usefully review what is caught by the rule that all picketing is legal absent tortious or criminal conduct. The answer is, a great deal. Picketing which breaches the criminal law or one of the specific torts like trespass, nuisance, intimidation, defamation or misrepresentation, will be impermissible, regardless of where it occurs. Specific torts known to the law will catch most of the situations which are liable to take place in a labour dispute. In particular, the breadth of the torts of nuisance and defamation should permit control of most coercive picketing. Known torts will also protect property interests. They will not allow for intimidation, they will protect free access to private premises and thereby protect the right to use one’s property. Finally, rights arising out of contracts or business relationships also receive basic protection through the tort of inducing breach of contract. . . .

. . . while the wrongful action approach is grounded on conduct and hence less arbitrary than the per se illegal rule of Hersees . . . , the way torts or crimes are defined may introduce its own measure of arbitrariness. Some of the relevant torts require an unlawful act or the threat of an unlawful act. This makes the relevant inquiry circular: secondary picketing is unlawful if it is tortious but it is tortious only if it is unlawful. Other torts may end up drawing arbitrary lines. Inducing breach of contract, for example, requires (obviously) a contract. The result might be that a neutral employer who has a long-term contract with the primary employer may be protected from secondary picketing, whereas a neutral employer who sells the same products without a long-term supply contract would not be protected.

Despite some anomalies, it is safe to assert that a wrongful action-based approach will catch most problematic picketing — i.e. picketing whose value is clearly outweighed by the harm done to the neutral third party. Moreover, the law of tort may itself be expected to develop in accordance with Charter values, thus assuring a reasonable balance between free expression and protection of third parties.

Moreover, to the extent that it may prove necessary to supplement the wrongful action approach, the courts and legislatures may do so. Doubtless issues will arise around the elaboration of the relevant torts and the tailoring of remedies to focus narrowly on the illegal activity at issue. Doubtless too, circumstances will present themselves where it will become difficult to separate the expressive from the tortious activity. In dealing with these issues, the courts may be expected to develop the common law sensitively, with a view to maintaining an appropriate balance between the need to preserve third party interests and prevent labour strife from spreading unduly, and the need to respect the Charter rights of picketers. The legislatures too may play a role. Clarification of the status of picketing at common law should not be viewed as a restriction on legislative intervention. Rather it should be seen merely as a tool to assist the courts where federal and provincial laws remain silent. As mentioned earlier, different circumstances in different parts of the country may call for specially tailored legislative regimes. Legislatures must respect the Charter value of free expression and be prepared to justify limiting it. But subject to this broad constraint, they remain free to develop their own policies governing secondary picketing and to substitute a different balance than the one struck in this case.

5.
Status to Seek an Injunction

In this case, Pepsi-Cola, the primary employer, sought an injunction to restrain picketing and demonstrations at the premises of independent third parties.

Cameron J.A. for the majority of the Court of Appeal, held that picketing is not subject to injunctive relief unless accompanied by the commission of a tort actionable at the instance of the primary company (i.e. Pepsi-Cola). Wakeling J.A., in dissent, concluded that Pepsi-Cola had suffered adequate injury and loss by the secondary picketing and thus would have allowed it to maintain an action for injunctive relief.

We would favour Cameron J.A.’s approach for the following reasons. 

First, this approach is consistent with the wrongful action approach to secondary picketing. Since the wrongful action approach recognizes that secondary picketing is lawful where there is no tortious or criminal conduct, it follows that Pepsi-Cola should only be allowed to initiate injunction proceedings where it has been subjected to a tort or a crime — not where it has merely been the target of peaceful secondary picketing.

The contrary view, espoused by Wakeling J.A., is based on accepting secondary picketing as an independent tort against the primary company. The approach we adopt is inconsistent with such a tort. It follows that allowing Pepsi-Cola to maintain an action for injunctive relief on the basis of secondary picketing alone should also be rejected.

This does not mean that Pepsi-Cola has no ability to maintain an action for injunctive relief in a secondary picketing situation. It simply means that Pepsi-Cola would have to base its claim on a specific tort. Not all torts limit the cause of action to the person primarily affected by the actions of another. Intimidation serves as a good example. The elements of intimidation include both intimidating the plaintiff and intimidating others, to the injury of the plaintiff. Thus, as Cameron J.A. points out, in the context of labour-management disputes, intimidation would be actionable at the instance of the employer whether the person intimidated be the employer or an employee. Hence, the tort-based approach only limits Pepsi-Cola’s cause of action to the extent that it is limited by the tort itself.

VI.
Application and Conclusion

The Chambers judge enjoined [the picketing of the retail stores] on the basis that such picketing involved the tort of “conspiracy to injure” the third parties. However, s. 28 of the Saskatchewan Trade Union Act expressly abolishes this tort. In effect, such a tort would render secondary picketing per se illegal. Therefore, we agree with the majority of the Court of Appeal that this injunction cannot be supported on the basis relied on by the Chambers judge. We also agree with the majority of the Court of Appeal that the conduct of the Union provided no basis for inferring any other tort, much less crime. It was peaceful informational picketing. It was aimed at supporting the strike and harming the business of Pepsi-Cola by discouraging people from trading or buying Pepsi-Cola’s products. It did not amount to the tort of intimidation, which has to do with the intentional infliction of loss by unlawful means. Nor did the pickets support the tort of interference with contractual relations. First, Pepsi-Cola did not establish the required contractual basis under which the outlets allegedly acquired its product for resale. Second, the evidence as to picketing was, in the view of the Court of Appeal, “so ambiguous as to have made it impossible to conclude that the picketers . . . induced the breach of any contract or hindered its performance”. . . .

We would therefore dismiss the appeal. . . .

* * *

The Supreme Court of Canada’s treatment of the economic torts in the Pepsi-Cola judgment is discussed by Chris Rootham et al, “The Expanded Scope of Union Protection under the Charter,” (2003) 10 CLELJ 161 at 170–185.

Labour relations statutes in three provinces (Alberta, New Brunswick, and Newfoundland) prohibit all secondary picketing, even if the picketed party is an economic ally of the struck employer. For example, the Alberta Labour Relations Code states, in section 82(1), that picketing may take place at the “striking or locked out employees’ place of work and not elsewhere.” After the Pepsi-Cola decision, in Alberta (Attorney General) v. Retail Wholesale Canada, Local 285 (Brewers Distributors), [2001] 6 W.W.R. 643 (Alta. Q.B.), where the primary employer had in effect moved its business to the secondary employer’s premises during a strike, the court upheld the opinion of the Alberta Labour Relations Board that the complete statutory ban on secondary picketing was in breach of the Charter protection of freedom of expression because it went farther than was necessary to meet “the pressing and substantial objective of preventing economic damage to neutrals in a labour dispute.”

For a discussion of the potential effect of the Pepsi-Cola judgment on less restrictive forms of legislative regulation of picketing, and on labour board jurisprudence in this area, see Bernard Adell, “Secondary Picketing after Pepsi-Cola: What’s Clear and What Isn’t?” (2003) 10 CLELJ 135, at 149–59.

In British Columbia Government Employees’ Union v. British Columbia (A.G.) [1988], 2 S.C.R. 214 at 243–44, Chief Justice McEachern of the British Columbia Supreme Court granted an injunction, ex parte and on his own motion, prohibiting legally striking government employees from picketing courthouses. McEachern C.J.S.C. held that such picketing constituted a criminal contempt of court. The Supreme Court of Canada held that unlike the action of the court in Dolphin Delivery (referred to in the Pepsi-Cola judgment above) in granting an injunction based on the common law in a proceeding between two private parties, McEachern C.J.S.C.’s granting of this injunction was subject to scrutiny under the Charter. Dickson C.J.C. said:

At issue here is the validity of a common law breach of criminal law and ultimately the authority of the court to punish for breaches of that law. The court is acting on its own motion and not at the instance of any private party. The motivation for the court’s action is entirely ‘public’ in nature, rather than ‘private.’ The criminal law is being applied to vindicate the rule of law and the fundamental freedoms protected by the Charter. At the same time, however, this branch of the criminal law, like any other, must comply with the fundamental standards established by the Charter.


The Supreme Court of Canada nevertheless upheld the injunction on the ground that free access to the courts was essential to the vindication of fundamental rights, especially Charter rights. The Court adopted the following passage from the British Columbia Court of Appeal judgment:

We have no doubt that the right to access to the courts is under the rule of law one of the foundational pillars protecting the rights and freedoms of our citizens. It is the preservation of that right with which we are concerned in this case. Any action that interferes with such access by any person or groups of persons will rally the court’s powers to ensure the citizen of his or her day in court. Here, the action causing interference happens to be picketing. As we have already indicated, interference from whatever source falls into the same category.

In Ontario Public Service Employees’ Union v. Ontario (Attorney-General), (1996) 47 C.P.C. (3d) 189 (Ont. Gen. Div.), the above judgment was relied on to uphold an injunction against the peaceful picketing of a courthouse by legally striking provincial public servants. Evidence was adduced that the picketing did not dissuade anyone from entering the courthouse. However, the court was of the view that the picketing itself constituted an interference with the administration of justice, even if no one respected the picket line.

8:500 
Job Rights of Strikers

8:510 
Employee Status during a Strike

The “right to strike” is not expressly granted by labour legislation. Nor, according to the Supreme Court of Canada, is it granted by the Constitution (above, section 8:120). Rather, it is implied from the statutory recital of the right of employees to take part in the “lawful activities” of unions, from the prohibition on strikes until such prerequisites as conciliation and strike votes are met, and from the prohibition of employer retaliatory action designed to eradicate the union or punish strikers. 

The extent of the protection afforded striking workers depends on whether the strike is legal. This section will examine employee status during a legal strike - that is, whether and to what extent employees retain a right to their jobs during such a strike. It will not discuss the effect of strikes on employment benefits such as pension entitlements, seniority rights, vacations, sick pay, and severance pay, although this can be of great concern to striking employees. (For one discussion, see Geoffrey England, “The Legal Response to Striking at the Individual Level in the Common Law Jurisdictions of Canada” (1976) 3 Dal. L.J. 440.) On employee status during illegal strikes, see McGavin Toastmaster Ltd. v. Ainscough, below, section 10:220.

The following case provides the foundation for an analysis of employee status during a legal strike.

R. v. Canadian Pacific Railway Co. [The Royal York Case] (1962), 31 D.L.R.(2d) 209 at 211, 216, 218–20 (Ont. H.C.)

[This was an appeal by way of stated case from a provincial criminal court’s dismissal of an unfair labour practice charge against the Royal York Hotel. During the course of a legal strike, the hotel’s management sent the following letter to strikers:

1.
On June 26th I wrote you enclosing Form A — Resignation, and Form B — Return to Work, and asked you to sign either form and return it by July 15th. I again wrote you on July 10th in this same connection, and also outlined the new wage rates and working conditions now in effect.

2.
As you did not indicate your availability for duty or otherwise, in accordance with paragraph 4 of letter dated 26th June, we are closing your employment record at the Royal York Hotel effective 16th July, 1961. . . .

McRuer C.J.H.C. held that this letter amounted to an unfair labour practice. With respect to section 1(2) of the Ontario Labour Relations Act, which provided that no one “shall be deemed to have ceased to be an employee by reason only of his ceasing to work for his employer as the result of a lock-out or strike,” he said:]

MCRUER C.J.H.C.: This subsection preserves the relationship of employer and employee for the purposes of the statute notwithstanding a strike and even though the true relationship of employer and employee may have been terminated at common law on account of the strike. . . . 

I think the Act throughout recognizes that there may be employees who are reporting for work and employees who are on strike and it forbids the employer to dismiss or threaten to dismiss members of either class because they engage in lawful union activities. . . . 

. . . One of the purposes of s. 1(2) is to preserve for employees their rights as such while they are on strike. The Act creates a statutory class of employees, viz., employees on strike. In the United States of America it has been consistently held before and since the Wagner Act, which contains a provision somewhat similar to s. 1(2) of the Ontario Act, that the relationship of employer and employee continues notwithstanding a strike unless that relationship has been abandoned . . . If I were to come to any other conclusion on the construction of section 1(2) the result would be that when a collective agreement comes to an end and conciliation proceedings have been exhausted an employer will be at liberty to lay down terms that employees could not be expected to accept with the consequence that if they went on strike they would lose all their pension rights, their insurance rights and seniority rights. To so interpret the law would destroy the security built up by old and experienced employees and leave it subject to the will of the employer. This would appear to be contrary to the whole course of the development of labour legislation for half a century. . . . 

. . . Counsel asks the question, ‘If the law is as I have stated it to be, what is the legal position where a strike is never concluded by a settlement?’ This is a question that it may not be necessary for me to answer. However, I think the answer is quite simple. In such a case the employees have either gone back to work, taken employment with other employers, died or become unemployable. Such employees could not any longer, adapting the language of s. 1(2), be deemed to have ceased to be employees by reason only of their ceasing to work for their employer as the result of a strike.

* * *

The decision of McRuer C.J.H.C. was affirmed by the Ontario Court of Appeal, and by the Supreme Court of Canada, sub nom. C.P.R. Co. v. Zambri (1962), 34 D.L.R. (2d) 654. Cartwright J. wrote, at 664:

It is said that the Act does not in terms declare the right to strike, but I find myself in agreement with [union counsel’s] argument that the right is conferred by s. 3 which reads:

3. Every person is free to join a trade union of his own choice and to participate in its lawful activities.

It is clear on the findings of fact made by the learned Magistrate that the strike with which we are concerned was an activity of the union; I have already expressed my opinion that it was lawful; it follows that s. 3 confers upon the six employees, all of whom are members of the union, the right to participate in that lawful activity. I conclude therefore that the participation in the strike by the employees was the exercise of a right under the Act. . . . 

Locke J. added this important dictum, at 657, with respect to the permanent replacement of lawful strikers.

While unnecessary for the disposition of this appeal, I wish to express my dissent from the opinion that has been stated that if a strike is never concluded by settlement the relationship declared by ss. (2) of s. 1 continues until the employee has either gone back to work, taken employment with other employers, died or become unemployable. When employers have endeavoured to come to an agreement with their employees and followed the procedure specified by the Labour Relations Act, they are at complete liberty if a strike then takes place to engage others to fill the places of the strikers. At the termination of the strike, employers are not obliged to continue to employ their former employees if they have no work for them to do, due to their positions being filled. I can find no support anywhere for the view that the effect of the subsection is to continue the relationship of employer and employee indefinitely, unless it is terminated in one of the manners suggested.

In several provinces, the use of “professional strikebreakers” has been expressly forbidden: see, for example, the Ontario Labour Relations Act, section 78. This prohibition is particularly significant for relatively small bargaining units of unskilled or semiskilled workers, where security firms and labour contractors manage to undercut vulnerable unions by supplying temporary personnel to enable employers to maintain operations. In several well-publicized cases, these tactics were accompanied by the use of agents provocateurs or other illicit devices to further undermine the union. 

Quebec and British Columbia have much broader provisions that forbid employers from hiring even temporary replacement workers or using certain classes of ongoing employees to perform bargaining unit work. Ontario enacted similar legislation in 1992, but it was repealed in 1995. See below, section 8:520, for a discussion of such legislative restrictions.

In other jurisdictions, where the hiring of replacements continues to be part of the employer’s tactical arsenal, a controversial issue remains: can the employer maintain operations by using permanent replacements to fill the strikers’ jobs without committing the unfair labour practice of refusing to employ someone because of his or her participation in the lawful activities of a trade union? Legislators in Ontario and Manitoba, influenced by the above dictum of Locke J. in Royal York, thought this would not be an unfair labour practice, and moved to protect employees by giving former strikers an explicit statutory right to return to their jobs even if replacement workers are in those jobs. The Manitoba provisions are the widest. They state that work being done by replacements at the end of a strike or lockout is work which “becomes available” for the purpose of allowing returning strikers to reclaim it, and that returning strikers must be recalled on the basis of their seniority at the beginning of the stoppage, unless the parties agree otherwise. The Manitoba provisions also make it an unfair labour practice for the employer to hire or threaten to hire anyone to perform struck work “for any period of time longer than the duration of the lockout or legal strike” (Manitoba Labour Relations Act, sections 11–13.) In Ontario, the protection is more limited in that the striker must make an “unconditional” application for reinstatement within six months of the commencement of the strike (Labour Relations Act, 1995, section 80). Following a bitter strike in which the entitlement of strikers to return to work was very much at issue, Alberta also enacted a general right to reclaim one’s job (Labour Relations Code, section 88). 

As the following extracts reveal, the dictum of Locke J. in Royal York may no longer reflect the effect of general unfair labour practice provisions in this area.

Canadian Air Line Pilots’ Association [C.A.L.P.A.] v. Eastern Provincial Airways Ltd. (1983), 5 Can. L.R.B.R. (N.S.) 368 at 409, 407 (C.L.R.B.)

[During a lawful strike the company maintained operations by, among other things, hiring eighteen new pilots to fill the strikers’ positions and promising those new employees that they would retain their jobs after the strike. Some nine weeks into the strike, the employer offered to conclude a return to work agreement with the striking union, clause 12 of which read as follows (at 409):

. . . It is agreed that when the strike ends, all pilots presently involved in the strike will be considered on layoff due to a sudden cessation of work caused by a work stoppage of employees. . . . Pilots will be recalled to openings in accordance with their seniority. For these purposes, an opening is an available vacant position in a status according to operational requirements. However, it is understood that the problems of returning to normal operations and the requirements of retraining make it impractical to recall pilots in accordance with the provisions of the collective agreement for a temporary period. It is agreed, therefore, that pilots may be recalled out of seniority in accordance with operational requirements for a period of 60 days following the date of signing of this Return to Work Agreement. Following that, and unless the parties mutually agree to extend the period, the provisions of Article 7 of the Collective Agreement [regarding seniority] will apply for all further recalls. 

It is agreed that no grievance shall be filed by CALPA or any pilot, as a result of the non-application of the Collective Agreement regarding recalls during the above mentioned period. Furthermore, it is agreed and understood that the reactivation of the provisions of the Collective Agreement regarding seniority shall not affect the status and base location of any pilot, who was already on active flying duty, or who had commenced, or been scheduled to commence training on the date of the signing of this Return to Work Agreement.

One of the union’s claims was that this offer violated section 184(3)(a)(vi) of the Canada Labour Code, which made it an unfair labour practice for an employer to “refuse to employ or to continue to employ . . . or otherwise discriminate against any person in regard to employment . . . because the person . . . has participated in a strike that is not prohibited by this Part . . .” The board found in favour of the union.] 

JAMIESON, Chair: EPA [Eastern Provincial Airways] takes the position that in the absence of statutory provisions providing for the reinstatement of employees at the end of a strike, and, where there is nothing to restrain an employer from operating during a strike or restricting the hiring of new employees, its insistence that the new pilots not be replaced by returning strikers, is not unlawful. 

EPA relied on extensive North American industrial relations jurisprudence which would overawe any tribunal by the mere mention of the impressive list of prominent and respected authors and adjudicators in this field. Particular emphasis was placed on two Ontario Labour Relations Board decisions: Mini-Skool Ltd. . . . and The Becker Milk Company Limited. . . . It is our view that there is nothing particularly relevant in those cases to the facts before us in this case. They deal primarily with the rights of employees under s. 73 of the Ontario legislation. . . . 

We shall not go through the other cases to distinguish them, they are all so clearly dependent upon the interpretation given the particular statutory provisions in the relevant jurisdictions. . . . 

If the Code only contained s. 107(2), which is a standard provision in most jurisdictions [preserving the ‘employee status’ of strikers], it would be open to argument that to retain ‘employee status’ does not necessarily mean a guarantee of a job. But, Parliament went much further than s. 107(2) to protect the continued employment of those who exercised their rights under the Code. The construction of s. 184(3)(a)(vi) could leave absolutely no room for doubt that employees cannot be deprived of any term or condition of employment whatsoever because of participation in a lawful strike. If an employee is so deprived, a reason, other than the exercise of the right to strike, must be present. 

What reasons does EPA have for laying off some 18 pilots at the end of a lawful strike? The jobs are still there, the aircraft are the same and there has been no change in the equipment as far as we know. Other than the changes to the content of the collective agreement, the only difference there would be at the end of the strike from when it began . . . is that there are 18 additional pilots. Pilots who have been lawfully hired in the same manner as any other pilot hired by EPA. They have the same working conditions, in fact, they are still on probation. . . . How does EPA propose to avoid laying off the new pilots rather than the strikers, keeping in mind that such lay-offs are normally governed by art. 7 of the collective agreement? . . . 

While we do not wish it said that we are interpreting the collective agreement, the effect of [the proposed] clause 12 is rather obvious. The seniority provisions which normally govern the employment relationship at EPA would be suspended long enough for EPA to accomplish what it could not lawfully do otherwise. That is, to keep the new pilots and those who crossed the picket lines to work during the strike on the active workforce out of seniority. Clause 12 also provides EPA with a 60 day opportunity to selectively recall whom it wishes, out of seniority or alternately, not to recall those that it does not wish to recall. And, to add insult to injury, CALPA and the pilots would be required to forego their right under the collective agreement to grieve their displacement by junior pilots. What could be more blatantly discriminatory? And, what is the reason for all of this? EPA cannot escape the answer! 

Such conduct by EPA is contrary to s. 184(3)(a)(vi) of the Code, and we so find.

* * *

Pursuant to the recommendations of a task force in 1996 (in its report entitled Seeking a Balance, below, section 8:520), the Canada Labour Code was amended (by S.C. 1998, c. 26, s. 37) to provide, in section 87.6, that legal strikers or locked out employees must be reinstated in preference to any replacement worker “who was not an employee in the bargaining unit on the date on which notice to bargain collectively was given. . . .”

The question of the applicability in Ontario of the reasoning in the Eastern Provincial Airways decision is complicated by section 80 of the Ontario Labour Relations Act, 1995, which allows strikers individually to return to their jobs during the first six months of a legal strike. If a strike is still on after six months, can the Eastern Provincial Airways rationale apply? In Mini-Skool Ltd. (1983), 5 Can. L.R.B.R. (N.S.) 211, the Ontario Labour Relations Board held that it was not an unfair labour practice for an employer to retain junior employees who had returned to work before the six-month limit in preference to more senior employees who wished to return after that point. In Shaw-Almex Industries Ltd. (1986), 15 Can. L.R.B.R. (N.S.) 23, on the other hand, the board held that the Mini-Skool decision depended on a finding that the employer had no improper motive for extending a preference to the junior employees. In Shaw-Almex, the employer’s expression of feelings of loyalty to the replacement workers, and its failure to make out the claim that their skills had surpassed those of the returning strikers, led to a finding of improper motive in retaining the replacement workers in preference to the strikers, even though the strike had lasted longer than six months. Another possible distinction between the Shaw-Almex and Mini-Skool cases was that the replacement workers in Shaw-Almex had been hired for the first time during the strike, whereas in Mini-Skool the junior employees had been hired before the strike, had gone on strike, and had returned to work under section 80.

In Ottawa Citizen [1999] O.L.R.D. No. 1445 (Q.L.), vacancies arose after a legal strike, and the employer filled them with people who had been replacement workers during the strike rather than with those who had been on strike. Although the employer had clearly been anxious to hire back the particular replacement workers, the O.L.R.B. found that it had met the burden of proving that it did so because of the competence they had shown during the strike rather than because of anti-union animus.

In Canadian Association of Smelter and Allied Workers, Local No. 4 v. Royal Oak Mines Inc. (1993), 93 C.L.L.C. para. 16,063 at 14,510–14, a long and bitter strike was dragging on, and a rival employee association applied to decertify the striking union, as was allowed by the Canada Labour Code. The Canada Labour Relations Board held that replacement workers should not be considered to be in the bargaining unit or to be eligible to take part in the decertification vote, because they had only “a temporary, precarious status” and their interests were “not only divergent from but squarely opposed to those of the permanent workforce.” In 1998, section 29(1.1) was added to the Canada Labour Code to make explicit the exclusion from the unit of anyone “hired or assigned after [the beginning of collective bargaining} to perform all or part of the duties” of a striker or a locked out employee: S.C. 1998, c. 26 s.  13.

8:520 
Replacement Worker Laws

Since 1977, Quebec’s Labour Code has contained what are often called anti-strikebreaker provisions — provisions which have sharply restricted the use of replacement workers (R.S.Q. 1977, ss. 109.1–109.4). During a strike or lockout employers are forbidden to use most classes of employees to perform the work of the struck bargaining unit. All employees within the bargaining unit must cease work. The only employees who may fill their places are those who both fall within the managerial exclusion and were working in the struck operation before the beginning of the current negotiations. There is a limited exception for work designed to prevent the destruction or serious deterioration of property, and it may be permissible for an employer to have the work done by a subcontractor at another location. Thus, although these provisions do not explicitly require the employer to cease operations, they greatly curtail its ability to maintain production. They reinforce Pierre Verge’s argument that under Canadian labour relations statutes, the right to strike is vested in the union and not in workers individually: see P. Verge, “Syndicalisation de la grève” (1983) 38 Relations industrielles 475.

Perhaps because the anti-strikebreaker provisions met with very strong opposition from employers when they were introduced in 1977, only very limited redress was made available in the event of a breach of those provisions. The Labour Code expressly contemplates two kinds of redress: investigation leading to a non-binding report, and prosecution leading to a fine. An employer may well ignore the investigation and wait for the prosecution to come to trial, which only happens long after the dispute has ended. In the meantime, the employer’s bargaining power will have been enhanced by the use of replacements. In practice, the only effective remedy has been injunctive relief from the ordinary courts, and this has not always served unions well.

Despite the controversy which surrounded the anti-strikebreaker provisions in their early years, it is fair to say, a quarter-century later, that they have become well integrated into Quebec labour law. This is indicated by the fact that they were not called into question during the debate which led to amendments to the Labour Code in 2001 (S.Q. 2001, c. 27). Those amendments could, however, have a significant impact on the way the anti-strikebreaker provisions are administered. A labour board similar to those in other jurisdictions has been created, and it has very broad remedial powers, with respect to the anti-strikebreaker provisions as in other areas. Those powers include the authority to issue cease and desist orders. How they will be used remains to be seen.

Since its enactment in 1992, the British Columbia Labour Relations Code (S.B.C. 1992, c. 82, s. 68) has prohibited employers from using the services of paid or unpaid replacement workers. A replacement worker is defined as a worker who 

1)
is retained after the date on which notice to bargain is given or the date on which bargaining commences; 

2)
ordinarily works at another of the employer’s places of work; 

3)
is transferred to a strike or lockout location after the date mentioned in (1); or 

4)
is employed by or engaged by the employer, or supplied to the employer by another person, to perform the work of an employee in the strike or lockout unit or the work ordinarily done by a person who is performing the work of an employee in the strike or lockout unit. 

The British Columbia provisions, unlike the Quebec provisions, do not prohibit employees in the struck unit from returning to work while the strike continues.

In Ontario, provisions to prohibit the use of replacement workers were enacted in 1992 but repealed in 1995.

Policy issues with respect to replacement worker legislation are explored in the following excerpts from an article on American labour law. The excerpts refer to the MacKay Radio doctrine, which is based on dicta of the United States Supreme Court in NLRB v. MacKay Radio & Telegraph Co. (1938), 304 U.S. 333, at 345–46, that an employer “is not bound to discharge those hired to fill the places of strikers, upon the election of the latter to resume their employment, in order to create places for them.”

Paul Weiler, “Striking a New Balance: Freedom of Contract and the Prospects for Union Representation” (1984) 98 Harv. L. Rev. 351 at 389–94, 412–14 

. . . [F]ew rules of American labor law have been as heavily criticized as the legality of hiring permanent strike replacements. But contrary to the tacit assumption of its critics, overturning that doctrine would merely scratch the surface of the problem of inequality of bargaining power — especially as experienced by the newly certified unit struggling to win a first collective agreement — because the employer would still be entitled to operate its plant during the strike.

We must therefore grapple with the tougher question whether the law should completely bar employers from continuing operations during a legal strike. A plausible case can be made that it should. Enabling the employer to keep its business going blunts the normal ‘double-edged sword’ of the strike and tilts the balance of power at the bargaining table sharply in its favor. Still worse, this employer ‘right’ is exercised most effectively against small units of relatively unskilled employees and in periods and regions of considerable unemployment; female workers in largely nonunion, ‘secondary’ labour markets, not auto and steelworkers, are those who must face the threat of Mackay Radio. There is thus a close correspondence between the types of workers whose attempts to better their lot through free collective bargaining are most contained by outside economic forces and the types of workers who actually experience the adverse effect of this additional legal resource conferred by the Supreme Court on their employers.

This argument that employers should be altogether barred from operating their business during a strike no doubt has some force. Nevertheless . . . there are substantial and ultimately persuasive objections to using the law in this way in order to maintain a fair equilibrium in bargaining power. . . .

Under current law, the employer can insulate itself from the mutual economic pressure on which a regime of free collective bargaining depends by hiring replacements in order to continue operating during the strike. I argued earlier that we should overturn the feature of the Mackay Radio doctrine that authorized the hiring of ‘permanent’ replacements. Employers who exercise this right put at grave risk both the strikers’ jobs and the future of collective bargaining within the unit. Such a power is not justified by the ‘legitimate and substantial’ interests of employers, most of whom will be able to recruit replacements even without offering them a rather ephemeral ‘permanent’ status. 

More important, Mackay Radio authorizes employers to continue operating during a legal strike by their employees. Although even the most critical American commentators rarely confront this aspect of the opinion, overturning it should no longer be considered unthinkable. A social democratic government in Quebec, sympathetic to the labor movement, has recently taken this step. The Quebec Labor [sic] Code does not actually prohibit employers from operating during a strike, yet it bans the use of almost all strike replacements for this purpose. Not only workers hired off the street, but also the firm’s non-unit employees, outside contractors, and even bargaining unit workers who prefer not to go on strike are barred from working during the strike. Only management personnel, at most a skeleton staff able to provide minimum services, may be used by the struck establishment.

Reflection on this recent, highly controversial development in Quebec law forces us to grapple with some profound issues of principle in American labor law. Under American law, it is usually assumed that a deadlock at the bargaining table should be broken by the mutual economic pressure generated by a work stoppage — the employees’ loss of wages and the employer’s loss of production and sales revenues. If, however, the employees go on strike and the employer continues to operate, the contest becomes quite one-sided: the employees feel most of the financial pressure, and their employer can bide its time until the union concedes. Should the law ensure a fairer contest by prohibiting the use of any strike replacements, temporary as well as permanent? 

I do not believe so, for two reasons. First, the employer’s right to hire replacements to reduce the impact of a strike is, to a large extent, reciprocal to the employees’ right to take other jobs in order to protect themselves against their loss of income. True, most workers are unable actually to exercise this legal right; on the other hand, most struck firms find little consolation in the Mackay Radio doctrine. Moreover, unions are often able to find work for many of their striking members — especially if the workers are skilled, the labour market is tight, and the union supplies workers through a hiring hall. The availability of this option to some workers, such as electricians in the construction industry, may accentuate the disparity in power between the union and small firms with which it deals and may thus allow the union to extract an unfairly large wage premium. If the labor laws forced employers to experience the losses of a strike as a real incentive to compromise at the bargaining table, fairness would require that the same legal constraints be placed on union members. But there are major problems, in both principle and practice, in trying to enforce such an intrusive restraint on workers’ freedom to support themselves and their families during collective work stoppages.

This consideration gives rise to my second objection to outlawing employers’ use of strike replacements. Were we to bar the recruitment of replacements or the strikers’ taking on other jobs, the law would insulate the parties from outside competition. Such insulation runs very much against the grain of a market-based system of collective bargaining, as the following example illustrates. An employer has been paying average wages of $6 per hour. The employees, believing that they are underpaid, join a union. Eventually, good-faith bargaining gets under way. The employer is now willing to offer an increase to $7 per hour, but the employees strike, insisting on $9 per hour — the wage in the standard union contract. Assume that the law prohibits the employer’s hiring even temporary replacements who would gladly work for the $7 per hour already offered to the union. Such a rule in effect empowers the unionized employees unilaterally to fix a wage floor — $9 per hour — that their employer must pay if it wishes to have the bargaining unit’s work performed. Correspondingly, if the law barred the employees who go out on strike from taking work elsewhere, the employer could unilaterally set a ceiling — here, $7 per hour — on the wage that these employees could earn for their services. 

In a system of free collective bargaining, neither result is acceptable. I do not mean to suggest, of course, that the law should place no limits on the parties’ abilities to expose each other to the coldblooded test of the labor market. As I have argued, the legal right to strike should be defined in a way that will foster the long-term employment relationship, by protecting striking employees not only against outright discharge, but also against forfeiture of their jobs to permanent replacements. But I feel quite uncomfortable with the kind of one-sided intervention provided for in the recent Quebec legislation.

[Copyright © 1984 by the Harvard Law Review Association.]

* * *

In 1995 the federal Minister of Labour appointed a task force to review part 1 of the Canada Labour Code, the law governing collective bargaining for private-sector employers and unions in the federal jurisdiction. As part of its mandate the task force considered proposals for the adoption of replacement worker legislation. 

Seeking a Balance: Canada Labour Code Part 1 Review (Ottawa: Supply and Services Canada, 1996) (Chair: A. Sims; Members: P. Knopf & R. Blouin) at 124–28, 131

Different Perspectives on Work and Work Stoppages

Part of the question involves the balance of power between labour and management. However, underlying the issue is a more fundamental difference between the parties about what bargaining rights entail. From an employer’s perspective, the obligation to bargain is an obligation to bargain over the terms of work for their employees. They retain, in their view, the residual right to get the work done in other ways, restrained only by any commitments that they make through collective bargaining (for example, a prohibition on contracting out). Such commitments end, in any event, once a work stoppage takes place.

From the union’s perspective, employees retain a permanent connection to their job until terminated. The Code maintains employees’ status during a work stoppage, and protects them against retaliation for exercising their right to strike. Employees often perceive themselves as having almost a proprietary right not just to employment, but to the performance of the work. They therefore see it as an invasion of this proprietary right when someone else takes over their job.

There are also differences of view over what a strike is all about. Some see collective bargaining as an important market instrument. The strike or lockout tests competing views of the market value of work. The union maintains that the work is worth a specified price; the employer, in turn, believes it can get the work done for less. The availability of willing replacement workers and the efficiency with which they perform the work tests these assumptions. If replacement workers are unavailable or unsatisfactory, the employer is persuaded to raise its offer. If they work well, this pressures the employees, through their union, to reduce their demands to the market level.

Others see the strike as being fought on the more limited field of the financial ability of the employer to survive a shutdown versus the ability of the employees to survive without wages. Under this perception, the employer is seen as garnering an unfair advantage by maintaining a revenue stream during a shutdown. Employers argue that employees are not precluded from seeking alternative employment during a work stoppage and that to achieve balance, employers should not be prohibited from using alternate sources of labour.

The Potential for Violent Confrontation

One argument advanced in favour of anti-replacement worker legislation is the need to avoid violent incidents that can arise when replacement workers attempt to cross picket lines set up by striking or locked out workers.

No one favours violence, however caused. But violence is not, and need not be, an inevitable consequence of the use of replacement workers. Unions advance this argument somewhat gingerly, and employers resent it being advanced at all. In the employer’s view, to restrain its options because those on strike may become violent is seen as punishing the victim, not the perpetrator.

Neither side of this argument is fully justified. Experience shows that violence most often occurs when replacement workers and strikers come into contact with each other in a heated labour dispute. Sensible measures to reduce that potential should be considered seriously. Sometimes it is the strikers that instigate violence and sometimes, but by no means at all times, this is due to encouragement from their leadership. We recognize the important efforts taken by many union leaders to discourage violence in such situations. But it is not always the fault of the strikers or their union. Replacement workers and front line supervisors have also, on occasion, engaged in their fair share of provocative conduct.

In our experience, it is the threat of permanent job loss, and taunting about that between replacement workers and strikers, that raises picket line pressures towards the potential for violence. Creating a clear statutory right to return to work, eliminating the threat of permanent replacement, should moderate some of the deepest tensions.

In other areas of workplace regulation, employers and employees work hard to protect the personal integrity of the worker. We see this in our strict attitude towards safety hazards and the fact that we treat personal and particularly sexual harassment as intolerable actions. We recognize that it is simply unacceptable, no matter what the circumstance or alleged justification, to expose workers to physical harm or undue abuse. This same fundamental assumption must be accepted for the picket line. Labour and management must both take responsibility for the conduct of those they represent, or those who represent them, in such situations.

Impact on Investment

Employers argue that any introduction of anti-replacement workers legislation will create an environment hostile to investment and scare away sources of capital, costing jobs and security.

A related, but more subtle argument, is that such legislation will gradually affect the way employers structure their business affairs, reducing their dependence upon their permanent workforce in favour of subcontracting and similar practices.

The investment argument arises partly because some provinces have anti-replacement workers legislation while others do not. Despite the vigour of the argument, we found disappointingly little research available on the impact that different provincial laws (particularly in Quebec) had on investment decisions.

Many investors are said to compare our laws to U.S. laws. U.S. laws currently permit the use not only of temporary but permanent replacement workers. However, these laws are also subject to an exception. U.S. law includes the concept of the unfair labour practice strike or lockout. If a dispute is engendered by illegal activities, such as ridding the workplace of the union, then an employer may not make permanent replacements and striking workers have a right to return to work.

Impact on the Duration and Results of Strikes

How do anti-replacement workers laws affect the incidence, duration or results of labour disputes? We wish we could point to a conclusive answer but we cannot. Often labour and management supported their positions by referring to ‘studies’ which were neither named or filed with us for review. Closer analysis revealed that there are few definitive studies. Those that do exist arrive at somewhat different conclusions. 

One 1993 study of Canadian manufacturing agreements, by John W. Budd of the University of Minnesota, entitled ‘Canadian Strike Replacement Legislation and Collective Bargaining: Lessons for the United States,’ concludes ‘there is no evidence to support the contention that the presence of legislation affecting the use of strike replacements significantly alters relative bargaining power and the wage determination process or significantly impacts strike activity.’

A second study, however, by Peter Cramton, Morley Gunderson and Joseph Tracy, respectively of the University of Maryland, University of Toronto and Columbia University, entitled ‘The Effect of Collective Bargaining Legislation on Strikes and Wages,’ and published in 1994, finds that prohibiting the use of replacement workers during strikes is associated with significantly higher wages and more frequent and longer strikes. The Gunderson study compared private sector contract negotiations involving 500 or more workers from 1967 to March 1993. Particularly significant is their conclusion that ‘As predicted by theory, the ban on replacement workers is associated with longer strike durations (a 37% increase).’ The authors acknowledge however, that their conclusions are based only on a comparison with Quebec.

Varying Vulnerability of Employers

Employers are unequally vulnerable to a prohibition on replacement workers. Some employers are vastly more susceptible to competition from non-union competitors. Other employers have a capital plant that requires regular maintenance even during a shutdown. Some can stockpile or reorganize during a shutdown, while others cannot. This alters the power balance and can thus skew wage settlements in different ways for different workplaces. The impact of a prohibition on employing replacement workers would therefore be quite uneven.

Frequency of Use

Some argue that the laws should prohibit replacement workers because so few employers use them anyway. For some employers, particularly with specialized work, there is no alternative workforce to call upon. In other industries, stockpiling (by suppliers or customers) gives sufficient protection against the full force of a strike. Many other employers choose not to risk the adverse labour management relationships that can result from using replacement workers. In the federal jurisdiction, external replacement workers were hired in about 25% of the 48 work stoppages under the Canada Labour Code which occurred during the period 1991 to 1994.

While it is true that most employers neither plan for nor use replacement workers, the law can nonetheless be an important consideration for collective bargaining strategies. Unions and employers may both modify their behaviour depending on their ability or lack of ability to operate with replacement workers. In this sense, it is not the actual use, but the threat of use and the perceived ability to use replacements that is important to the balance of bargaining power.

Threat to Collective Bargaining Rights

Some argue that it is not the ability to use replacement workers itself that is objectionable so much as its frequent abuse. They point out the correlation between the use of replacement workers and efforts to undermine the trade union and destroy its bargaining agency.

This argument mirrors experience with the duty to bargain in good faith. Labour boards have moved to restrain bargaining proposals that indicate an intention to dislodge the union rather than to achieve a particular bargaining result. The distinction between this form of bad faith bargaining and hard bargaining is never easy to discern. However, such conduct is often accompanied by other conduct indicative of the same intention. While labour boards are reluctant to interfere with genuine bargaining positions, they are not, nor should they be, reluctant to intervene when bargaining positions become thinly disguised unfair labour practices aimed at undermining the union’s right to represent employees. . . .

RECOMMENDATIONS:

There should be no general prohibition on the use of replacement workers.

Where the use of replacement workers in a dispute is demonstrated to be for the purpose of undermining the union’s representative capacity rather than the pursuit of legitimate bargaining objectives, this should be declared an unfair labour practice.

In the event of a finding of such an unfair labour practice, the Board should be given the specific remedial power to prohibit the further use of replacement workers in the dispute.

[Seeking a Balance is a publication of Human Resources Development Canada. Reproduced with the permission of the Minister of Public Works and Government Services Canada, 1997.]

* * *

In 1998, the following provision was added to the Canada Labour Code, by S.C. 1998, c. 26, s. 42, pursuant to the above recommendations: 

Section 94(2.1): No employer or person acting on behalf of an employer shall use, for the demonstrated purpose of undermining a trade union’s representational capacity rather than the pursuit of legitimate bargaining objectives, the services of a person who was not an employee in the bargaining unit on the date on which notice to bargain collectively was given and was hired or assigned after that date to perform all or part of the duties of an employee in the bargaining unit on strike or locked out.

That provision was complemented by this one, enacted by S.C. 1998, c. 26, s. 37: 

Section 87.6: At the end of a strike or lockout not prohibited by this Part, the employer must reinstate employees in the bargaining unit who were on strike or locked out, in preference to any person who was not an employee in the bargaining unit on the date on which notice to bargain collectively was given and was hired or assigned after that date to perform all or part of the duties of an employee in the unit on strike or locked out.

For an empirical study of the effect of anti-replacement-worker legislation in Canada, see P. Crampton, M. Gunderson, and J. Tracy, “Impacts of Strike Replacement Bans” (1999) 50 Lab. L.J. 173.

8:600 
Alternatives to Strikes?

Strikes and lockouts are traditionally seen as the engine that drives collective bargaining. But they have consequences, real or imagined, that make many observers uneasy — economic costs, exacerbation of the confrontational character of employment relations, and impact on essential services. Other observers argue that working conditions should be based on some idea of justice, not on economic power: “From a political perspective, the strike threat system is an anomaly. It is analogous to the medieval method of dispute resolution known as trial by combat”: Roy J. Adams, “Two Policy Approaches to Labour-Management Decision Making at the Level of the Enterprise: A Comparison of the Wagner Act Model and Statutory Works Councils” in W. Craig Riddell, ed., Canadian Labour Relations (Toronto: University of Toronto Press, 1986) 87 at 103.

We have already looked at many legal manifestations of the ambivalence of Canadian public policy toward strikes, such as extensive statutory restrictions on the timeliness of job action and court decisions denying Charter protection to the right to strike. Especially in the public and parapublic sectors, which we have not dealt with specifically in this book, Canadian legislatures have often gone much further and imposed a wide variety of standing and ad hoc statutory restrictions on strikes, sometimes with a view to balancing government budgets or limiting inflation and sometimes to maintain essential services. From the 1960s through the 1980s, such statutory restrictions were quite frequently used, leading to a climate of what one study called “permanent exceptionalism”: Leo Panitch & David Swartz, The Assault on Trade Union Freedoms: From Wage Controls to Social Contract (Toronto: Garamond Press, 1993). They were used less often during the 1990s, when economic circumstances tended to discourage resort to strikes and to cast some doubt on the conventional view that the right to strike increases employee bargaining power. As noted below in section 8:620, the apparently declining efficacy of the strike led some governments, including that of Ontario, to bring an end to standing compulsory arbitration schemes for Crown employees and to give those employees the right to strike. However, at the end of the 1990s and the turn of the new century, a revival of employee militancy in health care and other parts of the public and parapublic sectors has led to a revival of ad hoc legislation to end or prohibit specific strikes.

8:610 
Essential Services Legislation

The rapid growth of collective bargaining in the public and parapublic sectors since the mid-1960s has led to more frequent conflict between the right to strike and lock out and the public right to the maintenance of essential services. In the private sector, too, the essential services issue has had to be confronted in jurisdictions that have banned the use of replacement workers during legal strikes. As noted above, section 8:520, such bans exist in Quebec and British Columbia.

Widespread concern exists that the public will suffer undue hardship from stoppages by certain strategically placed groups of workers — most commonly, perhaps, health care workers, but also those who provide other services such as policing, public transit, electricity and water supply, garbage collection, snow clearing, and teaching. There is a countervailing view among other observers, however, including many who have been involved in such stoppages on both sides, that too wide a range of services are thought to be essential, and that even those which are truly essential can safely be reduced to a much lower level than usual for considerable periods. What about industries of substantial economic importance, where safety is not in issue? Back-to-work legislation has been used frequently on the railways, in the post office, and in other industries (such as the Saskatchewan dairy industry and the Quebec construction industry). Differing conceptions of what is an essential service are discussed by Bernard Adell, Michel Grant, and Allen Ponak, Strikes in Essential Services (Kingston: Queen’s IRC Press, 2001), at 9–13 and 29–30.

Employer representatives tend to favour removing the question of essential services from the bargaining table and addressing it elsewhere — that is, through direct legislative specification of the types and levels of services that must be maintained in the event of a work stoppage, or through a legislatively mandated adjudicative process administered by a tribunal of some sort. Unions, on the other hand, tend to be suspicious of any mechanism that limits the right of their most strategically placed members to withdraw services, because of the impact such limitations have on bargaining power.

These conflicting views have led to a wide variety of legislative approaches in different jurisdictions across Canada, and sometimes even in different sectors in the same jurisdiction, with respect to the determination of essentiality and the manner of regulating strikes and lockouts once a particular service is deemed essential. Some jurisdictions, including Alberta, simply deny the right to strike to large parts of the public and parapublic sectors. Others, including Saskatchewan, allow a much broader right to strike, but quite readily use ad hoc legislation to prohibit or end work stoppages in what are considered to be essential services. Still others, including Quebec, British Columbia, and the federal public service, give an adjudicative tribunal the responsibility for regulating such stoppages in accordance with legislatively specified criteria. Adell, Grant, and Ponak, above, outline the different approaches at 13–14, and evaluate them at 195–205. 

Since the early 1980s, Quebec has relied on a specialized essential services tribunal called the Conseil des services essentiels, which has a detailed statutory mandate under the provincial Labour Code and has developed an extensive body of jurisprudence. The Conseil is generally thought to have been quite successful in ensuring the provision of essential services in what the Code (section 111.0.16) calls “public services” — municipal services, transit, electricity, garbage collection, and some others. British Columbia gives the task of designating essential services and overseeing their maintenance to its Labour Relations Board, after having experimented with other adjudicative mechanisms.

A hallmark of the current procedures in Quebec and British Columbia is that they put the employer and the union themselves at the forefront of the process, by requiring them to try to agree on what services are essential. As well, both provinces place much emphasis on mediation.

Michel Grant & France Racine, Services essentiels et stratégies de négociation dans les services publics (Québec: Ministry of Labour, 1992) at 11–14, 41 (translation)

The mandate of the [Québec Conseil des services essentiels] . . . looks only to the protection of public health and safety in the context of an anticipated or actual strike in a public service, with respect to which a government order has been made (s. 111.0.17 of the Labour Code). . . . in principle, the Conseil . . . does not try to help the parties reach a collective agreement. The responsibility for identifying and providing essential services is given to the parties. They are supposed to negotiate an agreement on those matters. If they cannot do so, the union must put forth a list of the essential services which it proposes to perform during the strike (s. 111.0.18). The same section empowers the Conseil, on its own initiative or at the request of one of the parties, to provide mediation services to help the parties reach an essential services agreement.

In practice, the Conseil only intervenes after the union has given strike notice [at least seven days before the strike] (s. 111.0.23). The Conseil then assesses the adequacy of the proposed essential services as set out in the agreement or list (s. 111.0.19). It has very broad discretion in that regard in the area of public services [as distinct from health and social services]. The Conseil’s case law affirms that its assessments of adequacy are based solely on the criterion of protection of public health and safety. In applying that criterion, it takes account of the time of year when the strike occurs, the type of services involved, the qualifications of the employees designated to provide the essential services, and the type and length of the stoppage in question.

The Conseil can hold a hearing and, if it decides that the services which have been proposed or which are actually being performed are not adequate, it makes recommendations to the parties and a report to the Minister (ss. 111.0.19 and 20). The government can then suspend the right to strike if it decides (usually on the basis of the Conseil’s report) that there is a danger to public health or safety (s. 111.0.24). The Conseil can also conduct an inquiry in the event that the requirements of the statute or the terms of the list or agreement are not complied with (s. 111.16). It can then make an order ‘if it considers that the conflict is or is likely to be prejudicial to a service to which the public is entitled’ or that the essential services in question have not been performed, and it can grant whatever remedy it deems appropriate in light of the harm suffered (s. 111.17).

. . . In referring to ‘a service to which the public is entitled,’ s. 111.17 goes beyond the concept of truly essential services. . . .

When these essential service provisions were enacted in 1982, it was widely thought that they would spell the end of union pressure tactics in the public services. . . . However, the respondents we interviewed generally agreed that the legislation has not affected the parties’ bargaining power. The statistics on wage increases tend to confirm that view.

The data we gathered from employers and unions show clearly that in the public services we studied, unions have been able to adapt their bargaining strategies, especially with respect to the nature and frequency of pressure tactics. In the municipal sector, short rotating strikes appear to have replaced the unlimited total strike. The great majority of the people we interviewed did emphasize, however, that this change in union strategy has lengthened the bargaining process. The wage losses of union members from strikes are less abrupt, but extend over a longer period. . . .

The success of unions in adapting to the requirements of the legislation perhaps reflects . . . growing realism on their part as to the limits of the public’s willingness to tolerate the right to strike in public services. . . . We believe that the legislation has met its objectives, and that the experience shows that the right to collective bargaining can be reconciled with the public’s overriding right to the protection of its health and safety.

[Reprinted with permission.]

* * *

An interesting contrast to the success of the Conseil des services essentiels in the area of public services is provided by its relative failure in the area of health and social services. In the latter area, the Conseil does not have much discretion to decide what proportion of normal services should be treated as essential; it is bound by a scale of rigid statutory minima that range from 55 percent of normal services for child protection and social service agencies to 80 percent for acute care hospitals and 90 percent for long-term care and psychiatric institutions. For a discussion of the operation of the Conseil des services essentiels, see Adell, Grant, and Ponak, referred to above, at 36–40 and 67–106.

The structure and application of the British Columbia essential services provisions (sections 72 and 73 of the Labour Relations Code, S.B.C. 1992, c. 82) are outlined in School District No. 54 v. Bulkley Valley Teachers’ Ass’n (1993), 19 Can. L.R.B.R. 269 (B.C.L.R.B.). In that case, the risk that students in their last year of high school would lose their year led the Labour Relations Board to hold that a strike by their teachers would pose “a threat to the health, safety or welfare of the residents of British Columbia” within the meaning of section 72 of the Code. After a change of government in 2001, section 72 was amended to allow the government to order the Labour Relations Board to designate as essential any services necessary “to prevent immediate and serious disruption of the provision of educational programs”: see section 72(2.1), enacted by S.B.C. 2001, c. 33, section 11(b). 

In recent years, a multitude of difficult issues have arisen in applying the British Columbia essential services provisions. For example, how many hours a week should management personnel be expected to work during a strike? Must the employer give the union an on-site strike headquarters? Should the daily scheduling of essential services be done by management or the union? See T. Knight & C. Sand, eds., Essential Services Designation Conference: Proceedings (Vancouver: University of British Columbia Centre for Labour and Management Studies, 1995); Adell, Grant, and Ponak, above, Chapter 5.

8:620 
Interest Arbitration

This section looks at “interest” arbitration, as opposed to “grievance” arbitration. Interest arbitration, sometimes called compulsory arbitration, is designed to replace the strike as the mechanism for resolving bargaining disputes. If the parties cannot agree, work continues and an arbitrator sets the terms that will govern their future relations, in effect writing their collective agreement for them. In contrast, grievance arbitration, which will be examined in Chapter 9, involves the application of an existing agreement, where one party alleges that the other has violated that agreement.

Mediation is often used prior to arbitration, in order to clear away as many issues as possible. In a variant known as “med-arb,” the arbitrator first tries to mediate the dispute, then adjudicates those issues that remain unresolved.

Allen Ponak & Loren Falkenberg, “Resolution of Interest Disputes” in A. Sethi, ed., Collective Bargaining in Canada (Scarborough, Ont.: Nelson, 1989) 260 at 272–86 (references omitted)

The rapid growth of public sector collective bargaining in the late 1960s and throughout the 1970s presented policy makers with a new dilemma. While the right to strike was well entrenched in the private sector, substantial reservations existed about permitting public employees to withdraw their services. The basis for these reservations was essentially twofold: (1) a belief that public sector work stoppages, involving irreplaceable and in some cases essential services, would place an intolerable burden on the public; and (2) a perception that the combination of political and economic pressure generated by public sector strikes would place too much power in the hands of public employee unions.

The dilemma arose in finding substitutes for the right to strike. A number of American states had prohibited public sector work stoppages but had failed to provide mechanisms for the final resolution of impasses. This approach simply resulted in illegal strikes. Most Canadian jurisdictions, on the other hand, opted for some form of compulsory arbitration when the right to strike was removed by statute. By and large, arbitration accomplished the objective of eliminating work stoppages. Illegal strikes have occasionally taken place in the face of arbitration (a well-publicized example is the Montreal police strike in 1969), but such occurrences have constituted rare exceptions. Canadian public employees, albeit with great reluctance in some cases, have accepted the prohibition on strikes where arbitration is available as a substitute.

Unfortunately, compulsory interest arbitration, while alleviating concern about public sector work stoppages, presents a number of problems of its own. Industrial relations systems in virtually all democratic countries place a high premium on permitting labour and management to negotiate their own collective agreements through the give-and-take of the bargaining process. Almost all available evidence suggests that compulsory arbitration systems reduce the likelihood that the parties will in fact be able to reach an agreement at the bargaining table. . . .

Three major reasons have been advanced to explain why compulsory arbitration reduces the likelihood of negotiated settlements. First, interest arbitration generally produces a lower cost of disagreement than does a strike. Put another way, the fear of going to arbitration is usually less than the fear of a work stoppage. Part of the reason parties settle in negotiations under right-to-strike systems relates to the substantial consequences of not settling. Strikes are usually expensive and painful propositions for the worker, the employer, or both. The same is less likely to be true in an arbitration system where the consequences of actually using an arbitrator may not be particularly onerous. In short, the threat of a strike is a powerful inducement to settle; arbitration systems lack such an inducement.

A second factor that is thought to inhibit negotiated settlements under arbitration systems is the fear that concessions made during bargaining may prove harmful if an arbitrated settlement is eventually required. Whether well-founded or not, a widespread perception exists that arbitrators ‘split the difference’ between the two parties’ positions in arriving at their decisions. Accordingly, negotiators are reluctant to make bargaining concessions that might narrow the differences to their side’s detriment; thus, there is a tendency to adopt extreme positions and maintain them. The inhibiting impact of arbitration on compromise activity is frequently referred to as the chilling effect.

The third major reason advanced for the reduced incidence of settlement under arbitration systems is that arbitration is habit forming. It is suggested that negotiators become accustomed to rely on arbitration as an easy way out of making difficult decisions and eventually lose the ability to settle in negotiations. This tendency has been referred to as the narcotic effect, with negotiators becoming ‘addicted’ to the arbitration process. As time passes, fewer and fewer settlements are achieved at the bargaining table as the temptation to rely on the ‘quick fix’ of an arbitrated agreement becomes irresistible.

Use of Arbitration in the Canadian Public Sector

. . . Arbitration is most likely to be obligatory for fire fighters, police, and civil servants. At the other end of the spectrum, it is not mandated in any jurisdiction for general municipal employees (i.e., inside and outside workers, local transit).

The most commonly used form of interest arbitration in Canada is the traditional or conventional form of arbitration. Under conventional arbitration procedures, the arbitration board is free, after receiving submissions from the union and the employer, to fashion its solution to the issues in dispute. The board is permitted to accept the union or the employer position, it can split the difference down the middle, or it can derive its own compromise position on the issues. Subject to very broad constraints of reasonableness, the arbitration board can issue the award it feels is most appropriate under the circumstances and that award becomes the new collective agreement.

Although rarely used in Canada, many jurisdictions in the United States use a form of arbitration called final offer selection (FOS). Final offer selection differs from conventional arbitration in that the arbitrator is required to choose the position submitted by management or by the union, without alteration. In other words, the arbitration board is not free to fashion its own solution by adopting a middle position; it is forced to choose one side’s proposal or the other’s. Depending on the jurisdiction, a total package format or more flexible issue-by-issue format is used. . . .

A third type of arbitration system, choice of procedures (COP) was pioneered in the 1967 Public Service Staff Relations Act, which granted collective bargaining rights to federal civil servants. It continues to be used in the federal sector as well as British Columbia, Saskatchewan, and some American states. Under a choice-of-procedures system, one of the parties (in Canada, the union) can specify at some point prior to or during negotiations whether an impasse will be resolved through a work stoppage or arbitration. . . . Experience has shown that arbitration is chosen much more frequently than the strike. . . .

Settlement Rate

There is little disagreement that arbitration systems reduce the incidence of negotiated settlements compared to strike-based systems. The most meaningful comparisons in this regard are among public sector jurisdictions. . . .

The major variable of interest . . . is settlement rate, defined as the proportion of negotiations that are settled by the parties without resort to the final mechanism of dispute resolution. Under arbitration systems, this would be the proportion of negotiations in which no arbitration award was issued; under right-to-strike systems, settlement rate means the percentage of negotiations where settlement was achieved without a work stoppage.

. . . The broadest data set [for public sector systems with the right to strike] is for the province of Ontario and covers over 600 negotiations during a four-year period [1979–82] for teachers, hydro-electric utility workers, and municipal employees (including mass transit). The Ontario data show a settlement rate of 93 percent, a figure that appears to be a reasonable median rate for public sector strike-based systems.

. . . Under conventional arbitration, the ability of labour and management to settle without the help of an arbitrator ranges between 65 and 82 percent. The average settlement rate would appear to be approximately 75 percent. The settlement rate goes up to the 85-percent range under final-offer selection, but still falls short of settlement rates achieved under strike-based systems.

The data, therefore, unequivocally supports the proposition that arbitration systems reduce the likelihood of negotiated settlements compared to strike-based dispute procedures. The gap between the two systems is approximately 18 percent under conventional arbitration and eight percent under final-offer selection procedures.

The data cannot answer the policy question, however, of whether the settlement rate difference between strike and arbitration systems is acceptable or not. . . . After all, even under the least productive arbitration systems, negotiators still manage to settle without arbitration two-thirds of the time. The fact that one out of three negotiations requires an arbitrator’s intervention may well be a price that has to be paid for the overall public good. Such tradeoffs might be less palatable, however, in situations where settlement rates are much lower or where the groups involved are arguably less essential.

The Chilling and Narcotic Effects

The theoretical underpinnings of the perceived inadequacies of interest arbitration rest on two related concepts, the chilling and narcotic effects. . . . Chilling is assumed to occur when one or both parties are unwilling to compromise during negotiations in anticipation of an arbitrated settlement; the narcotic effect is an increasing dependence of the parties on arbitration, resulting in a loss of ability to negotiate. . . .

[The authors then discuss several empirical studies on the chilling effect and narcotic effect, and observe that the findings of those studies are generally inconclusive.]

The most common method of assessing the narcotic effect is the proportion of units going to arbitration over time. It is assumed that if arbitration is addictive, more and more units will resort to it with each round of negotiations. . . .

In summary, the empirical research suggests that: (1) a chilling effect may occur with conventional arbitration but is less likely with final offer selection; and (2) while some parties may become dependent on arbitration (narcotic effect), the majority does not repeatedly use the process. These conclusions notwithstanding, there remains considerable confusion among studies in terms of inferences drawn with much of the confusion relating to a lack of clarity over appropriate measures. . . .

[From Collective Bargaining in Canada, 1st ed. by Sethi, A.S. © 1989. Reprinted with permission of Thomson Learning: www.thomsonrights.com. Fax 800-730-2215.]

James O’Grady, Arbitration and Its Ills (Kingston, Ont.: School of Policy Studies, Queen’s University, 1994) at 5–35 (bibliography at end of excerpt)

2
What We Believe We Know About Arbitration in the Public Sector

Experience with mandatory arbitration in both Canada and the United States has produced a considerable body of research literature. This literature evaluates the impact of arbitration and examines the criteria that shape arbitrators’ awards. This section of the paper endeavours to summarize the principal conclusions and observations that have emerged from the research literature.

1.
Although research findings are not unanimous, the weight of evidence supports the view that arbitration has an upward bias on relative wages in the public sector. . . .

Surveying the literature in 1983 for the Ontario Economic Council, Gunderson concluded that ‘the evidence on the effect of arbitration on settlements is mixed . . . but most [find] a slight positive effect’. . . .

A more recent study supports the Gunderson view. This study, carried out by Currie and McConnell, is the most extensive, empirical review of Canadian experience with compulsory arbitration. Currie and McConnell reviewed the results of collective bargaining in 426 large public sector units, i.e., bargaining units with more than 500 employees. They further confined their survey by the requirement that bargaining units must have negotiated at least four agreements over the period 1964 to 1987. Currie and McConnell conclude that ‘on average, wage settlements are highest under compulsory arbitration.’ They estimate that ‘a switch from right-to-strike to compulsory-arbitration legislation increases wages by between 1 and 2 percent of the wage or by between 6 and 12 cents [per] year of settlement.’ The ‘arbitration premium’ estimated by Currie and McConnell is higher than that suggested by other studies. . . .

2.
There are significant variances among arbitrators in the weight that they attach to different criteria. . . . 

3.
Productivity, ability-to-pay and labour market disequilibria factors play little role in shaping arbitral decisions.

This finding is consistent across studies. D.A.L. Auld et al. concluded that arbitrators’ awards were determined by factors that were different from those shaping negotiated wage increases. In his review of public sector wage determination for the Anti-Inflation Board, Gunderson found that ability-to-pay, productivity and minimum living standards ranked among the least important factors in determining arbitrated wage increases. Ontario arbitrator Martin Teplitsky stated his position unequivocally in a 1981 award determining the wages for Windsor police officers. In that award, he wrote that ‘the ability of the employer to pay in the public sector is irrelevant’. . . .

Arbitrators have not, in general, attached weight in their awards to such disequilibria indicators as ‘job queues’ or ‘quit rates’. . . .

4.
Comparability factors carry, by far, the greatest weight in arbitrators’ decisions. Indeed, so great is the weight attached to comparability that it tends to marginalize other criteria.

The classic statement of the importance of comparability was set out by Harry Arthurs in an award handed down shortly after the Ontario legislature enacted the Hospital Labour Disputes Arbitration Act in 1965. In that decision Arthurs wrote:

instead of permitting the parties to discover labour market realities by a withdrawal of labour, they are instructed to submit to arbitration. But arbitration is made to substitute for the strike and should therefore likewise be considered an exercise in discovering labour market realities. This being so, it is to relevant wage comparisons that we must look.

Empirical studies confirm the importance of comparability factors. . . . Currie and McConnell . . . conclude that comparability factors are twice as significant in determining wage increases where the right to strike is superseded by arbitration. This finding applies both when wage increases are arbitrated and when they are bargained. In other words, it is the availability of arbitration, not the fact of arbitration, that causes comparability factors to be so important. Swimmer notes that comparability leads most arbitrators to give more weight to wage increases among unionized employers than to economy-wide trends. This biasing of comparability towards unionized employers arises from the predominant view among arbitrators that arbitration’s purpose is to replicate a bargained outcome, not an outcome that proceeded from unilateral determination by an employer.

The weight attached to comparability can, however, lead to serious tensions. Harry Arthurs warned of these tensions in his Welland County Hospital decision. Arthurs suggested that basing arbitration awards on settlements negotiated at other hospitals would become ‘increasingly artificial after all hospital wages have been determined one or more times by compulsory arbitration.’ Paul Weiler echoed this concern in a 1969 decision. He wrote:

after a time the arbitration decisions themselves become a major factor determining the kinds of settlements which will be agreed to. . . . The level of private agreement [i.e., non-arbitrated settlements] will tend to reflect the trends in the awards. If this is the case, one completes the vicious circle if the awards are themselves justified by patterns of wages arrived at by settlement. . . .

5.
Arbitrators do not appear to attach significant weight to deferred compensation, viz., the costs of providing pension benefits and termination benefits. Nor do arbitrators assign any special importance to implied commitments to annual merit increments or to greater degrees of job security. The costs of pay equity adjustments do not appear to have affected arbitration awards. Directing arbitrators to consider ‘total compensation’ appears to have comparatively little impact on arbitral practice. . . .

6.
Arbitration is rarely chosen freely by the parties to a collective agreement. It is especially rare in the private sector.

The parties to a collective agreement are always free to choose arbitration to resolve an impasse in bargaining. The evidence, however, is that they rarely do so. . . . The federal Public Service Staff Relations Act is unique in providing the union with a choice of routes to resolve a bargaining impasse. The evidence from the PSSRA is that in the initial years, unions were more inclined to choose arbitration. However, union attraction to arbitration declined over time.

Except when back-to-work legislation is enacted, arbitration in the private sector is exceptionally rare. The important exception is the provision in some labour codes for arbitration of first agreements. These provisions are typically triggered by a union in a weak bargaining position. . . .

To say that both employers and unions in the private sector do not voluntarily choose arbitration is to understate their antipathy to third parties determining the provisions of their collective agreements. Morley Gunderson captured the views of both unions and employers in the private sector:

The fact that voluntary arbitration is rare in the private sector . . . indicates that labour and management, when not compelled to do otherwise, almost invariably prefer the costs and consequences of a possible strike to the uncertainties of an arbitrated settlement. . . .

. . .

9.
Mandatory arbitration appears to diminish the proportion of settlements achieved through negotiation.

The evidence for this was discussed in the first part of this paper. It was noted that under compulsory arbitration, voluntary settlement rates fall from approximately 93 percent to 70 percent.

10.
Arbitrators tend to award conservatively on non-compensation issues.

While the impact of arbitration on wages has been studied extensively, there has been no systematic examination of arbitral treatment of non-compensation issues. Generally, seniority rules tend to be much weaker in the public sector than in the private sector. As well, classification systems are more likely to be managerially determined. Public sector collective bargaining, therefore, may be judged ‘conservative’ to the extent that it has not significantly disrupted the pre-collective bargaining status quo on these issues.

Arbitrators may be reluctant to alter managerial practice lest their awards lead to unintended effects. Indeed, some adjudicators have criticized both unions and management for putting issues before arbitration boards which a third party is presumptively less capable of understanding than the parties themselves. Arbitration is clearly not a process that exhibits a propensity to be innovative. Indeed, being risk averse, the parties probably do not wish arbitration to be innovative. It seems likely that the disinclination of arbitrators to be innovative, along with the diminished incentive that arbitration gives to the parties to reach voluntary settlement, imparts a degree of conservatism overall to human resource management. . . .

3
Compulsory Arbitration in Ontario

. . . Paul Weiler commented that ‘advocacy of binding arbitration is now de rigueur across a wide spectrum of opinion among politicians and pundits. They consider arbitration not a painful necessity, but a positive virtue.’ Ten years later, the pendulum appears to have swung. The desire to escape from the perceived upward bias of wage arbitration may now rank alongside with, or even take precedence over, the concern for stability that led to the legislated imposition of interest arbitration in the first place.

Legitimacy

A system of wage determination that is viewed as ‘rigged’ against workers will suffer a loss of legitimacy in the eyes both of those workers and others who sympathize with them. The benchmark by which wage determination systems are viewed is free collective bargaining, viz., collective bargaining that is not subject to third-party review or adjudication. Any system of wage determination that departs from the free collective bargaining model is potentially subject to an erosion of legitimacy. This is particularly true of compulsory arbitration and post-settlement reviews of wage agreements. Presumptively such systems risk a loss of legitimacy if they lead to wage increases that are generally below the averages being achieved in the private sector.

When employees view a system of wage determination as ‘rigged’ against them, a potentially significant instability is introduced. The possibility of defiance becomes real. Ontario had five such episodes between 1974 and 1981.

Legitimacy is an intangible and immeasurable characteristic of a wage determination process. It is not readily susceptible to social science investigation. Legitimacy is nonetheless an important goal of public policy. Proposals that would address a perceived upward bias in wage arbitration at the expense of legitimacy are unlikely to prove durable.

Efficiency

Agreements negotiated by the parties are presumptively more likely to be workable than arrangements imposed by a third party who is often inadequately informed and has only a limited stake in the terms being awarded. Most of the economic analysis of collective bargaining and arbitration dwells on measurable compensation. Collective bargaining, however, addresses significantly more than wages and benefits. In addition to matters involving job security and seniority rights, a collective agreement may also address job duties, occupational health and safety and staffing levels. Paul Weiler has noted a tendency for contentious public sector issues such as classroom size and two-person police cars to wind up in front of an arbitrator. In other situations, arbitrators have been called upon to address such issues as staffing levels in hospital wards or in correctional institutions. Setting aside accountability questions, these are topics that may be ill-suited to determination by a third party. . . .
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* * *

An important example of the declining use of interest arbitration in recent years is provided by the Ontario public service. Until 1993, provincial Crown employees in Ontario had no right to strike, and were covered by arbitration. Faced with a very large and growing budget deficit, and believing that arbitration meant higher wages and decreased managerial flexibility, the New Democratic Party government, against the wishes of the Ontario Public Service Employees’ Union, passed the Crown Employees Collective Bargaining Act, 1993, S.O. 1993, c. 38. That Act ended the system of interest arbitration for most of the public service, replacing it (in section 28) with a right to strike substantially more restricted than the equivalent right under the Labour Relations Act. Among the most important of the restrictions on the right to strike is an extensive procedure (sections 30–42) with respect to essential services. That procedure includes a requirement (which in some respects parallels the provisions in the Quebec and British Columbia statutes discussed above, section 8:610,) that the parties attempt to negotiate agreements for the provision of essential services in the event of a strike. This requirement led to many months of arduous bargaining after the Act was passed.

A Conservative government came into office in Ontario in 1995, in time for the first round of strike-route negotiations. It promptly amended the Crown Employees Collective Bargaining Act, 1993 to impose further restrictions on the right to strike. In 1996 a bitter five-week strike ensued, and the negotiated settlement left the government with considerably more flexibility to downsize and otherwise restructure the public service.

For an analysis of current problems facing public sector labour relations, including some discussion of the future of interest arbitration, written by an architect of the Crown Employees Collective Bargaining Act, 1993, see P. Warrian, Hard Bargain: Transforming Public Sector Labour-Management Relations (Toronto: McGilligan Books, 1996). On the Ontario Conservative Government’s effort to change some aspects of the dynamic of interest arbitration referred to above by O’Grady, by requiring that the arbitrators be chosen from a group of retired judges rather than from among the usual candidates, see Canadian Union of Public Employees v. Ontario (Minister of Labour) 2003 S.C.C. 29.
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