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Early Problems 
1879- 1892 

Unfortunately for the Supreme Court, the unfavourable image of the 
institution had become entrenched by the end of the 1870s. A wide variety 
of interests, concentrated in central Canada, expressed fundamental 
disillusionment with the Court and its role in the dominion. Early in 1879 
the Cnnada Law Journd articulated these general views: 

The Supreme Court, for years before its organization, was thought to be almost a 
necessity. There are those who think that, owing to the peculiar circumstances of 
this Dominion, it  cannot be of that great practical use and benefit which its 
founders expected. There are not wanting some who say that i t  has been in a 
measure a failure. It is not, therefore, saying too much when we assert that it is 
now, and will be for some years to come, on its trial. I t  has great disadvantages to 
contend against.‘ 

Others were not so willing to allow the Supreme Court to work to over- 
come its problems. In April 1879 Joseph Keeler, the Conservative member 
of Parliament for Northumberland East (Ontario) from 1867 to 1874 and 
1879 to 1881 and a local entrepreneur, introduced a bill to abolish the 
Supreme Court and the Exchequer Court. Alexander Mackenzie sought 
to protect his creation by moving an indefinite suspension of the 
bill, but Prime Minister Macdonald declined to support this tactic; 
Mackenzie’s motion was defeated by a vote of 120 to 44.’ Although there 
was a partisan element in this attack on the Supreme Court, both the vote 
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twenty days after its defeat at the polls, the Mackenzie government 
named Taschereau to the Supreme Court of Canada. 

Richards' resignation necessitated two appointments by the Macdon- 
aldgovernment in January 1879. W.J. Ritchie was namedchiefjustice. The 
selection of Ritchie was safe (he was the senior puisne justice), attractive 
(he carried the prestige of having been a provincial chief justice), and gave 
the Court some continuity. The choice also set the pattern, seldom 
broken, of the promotion of the senior justice when the chief justiceship 
became vacant. 

The opening on the bench at the puisne level was filed by John 
Wellington Gwynne of the Ontario Court of Common Pleas. He had been 
trained in chambers in Upper Canada (specializing in equity) and in 
England in the 1830s before commencing a legal practice of thirty years, 
mainly in Toronto and Hamilton, including a period as solicitor for the 
Great Western Railway. In 1869 he was appointed to the Ontario bench. 
There he gave evidence of his understanding of the British North America 
Act as a strongly centralist document. Gwynne's promotion to the 
Supreme Court was well received; he had proved himself in the Ontario 
court to be conscientious and intelligent, and it was felt that his extensive 
knowledge of equity jurisprudence would make him particularly useful in 
dealing with civil-law cases.67 But he seriously considered rejecting the 
nomination. Gwynne's comment to a fellow Ontario judge is evidence of 
the attachment that such men as himself and 1.-T. Taschereau felt for the 
provincial capitals: 'I know not how I shall ever bear leaving Toronto and 
the associations of kindred and Friends. You may rely upon it [that] I shall 
defer theevil day asIongaspossible.'@Gwynne'sappointment seemed to 
entrench the regional criterion for selection to the Supreme Court of 
Canada, but given the political reality of Ontario's strength within the 
dominion, it was unrealistic to expect that the Macdonald government 
might have looked elsewhere for a candidate. 

With these two new puisne justices, the Supreme Court reached a 
position ofstabilityin its personnel. It would beover nine years before the 
next new member was named - the longest such period in the history of 
the institution. This stability might enable the Court to acquire consisten- 
cy in its decisions, to entrench an effective procedure, and to create a 
harmonious, co-operative atmosphere. I t  remained to be seen whether 
these results would actually ensue. 
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and the ensuing debate gave evidence of the depth of discontent with the 
Court. In part, the move to destroy the Court represented the rural 
community’s animosity toward the costs and time involved in Litigation 
and toward the ’lawyer-ridden’ character of Canadian society. As well, 
there was an element of retrenchment and of rural objection to big and 
expensive government; the justices were too highly paid, and the Court 
itself, which cost $57.332 in 1878, was too great a drain on the public 
purse.’ More basically, the quality of decisions was criticized; the 
tendency of justices from other regions or trained in other systems of law 
(civil law, equity law, common law) to overrule expert provincial courts 
was attacked. After a n  extended debate on first reading and after a good 
deal of bickering, the bill was not heard of again. 

In hindsight, both the bill and the debate are surprising. That 
disillusionment with the Supreme Court was so strong as to contemplate 
abolition of the institution is striking and very revealing. The prime 
minister‘s role in the proceedings is worthy of comment. During the 
debate Macdonald promised that the Court was safe in his hands and that 
it would continue to exist,’ yet he countenanced a discussion of the bill in 
principle by allowing the bill to go to second reading. Given his basic and 
ongoing support for the Supreme Court and for strong central institu- 
tions, there are two obvious explanations for Macdonald’s conduct: either 
he succumbed to the pleasures of a partisan attack on the recently 
defeated Liberals, or he saw a genuine need to provide some outlet for the 
rising chorus of complaint against the Court.5 If the latter was the case, 
the debate certainly did not serve to clear the air or to dissipate the 
discontent. The continuing discontent was particularly apparent within 
the Conservative party. The party had divided badly on several votes in 
1875, and Macdonald faced a major internal problem in coping with this 
split. Indeed, it was likely an important factor in inhibiting the govern- 
ment’s attempts to deal with the Supreme Court and the attacks against 
it in the 1880s. 

Much of the vocal support for Keeler’s bill in Parliament came from 
Ontario, and outside the House the reaction to the debate indicated that 
the opposition to the Supreme Court was real. A Toronto legal journal 
summarized many of the basicobjections, and added: ‘The profession, as  
a whole, have not that confidence in it which should appertain to a court 
of final resort; for example, there is hardly a lawyer, in this Province at 
least, who would not, on a question of Ontario law, prefer the opinion of 
OUT Court of Appeal, or even of one of our Superior Courts.’ A year and a 
half later, the same journal pointed to the recent decision in McKay v 
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Crysler (1880) as proof of the Supreme Court's deficiencies. A total of nine 
Ontario jurists (in the Court of Chancery, the Court of Appeal, and 
Strong and Gwynne in the Supreme Court) had been overruled by three 
outsiders (Ritchie, Foumier, and Henry) on points of law on which the 
Ontarians were especially versed. Such rulings 'do not tend to establish 
confidence in the Court in this Province." 

The narrow provincialism of these views may be disappointing to the 
modem observer, but they reflected real characteristics of the young and 
not yet united dominion. Sometime in 1882, Justice H.-E. Taschereau 
forwarded to Sir John A. Macdonald a memorandum suggesting several 
changes in the structure of the Supreme Court: 'It is admitted by all those 
who are in favour of u Supreme Court that the present one cannot be 
continued as it is organized. It is obvious that Ontario will not submit any 
longer to have the decisions of its own Courts reviewed by Quebec 
judges, and that Quebec cannot be expected to consent any longer to have 
its civil law administered by English law judges." Taschereau was 
incorrect in viewing the objections simply as a manifestation of English- 
Canadian antagonism toward French Canadians, although that was a 
factor. In 1883, for example, the legal journals of Montreal and Toronto 
became involved in unseemly squabbling about Justice Gwynne's criti- 
cism of obiter dicta from the Quebec Court of Queen's Bench.' 

The objections emanating from Quebec were at  times similarly paro- 
chial, but in general had much more substance and were more firmly 
grounded than those from Ontario. Quebec had a distinct system of law 
and it was difficult to accept that jurists unversed in the civil law should be 
sitting on Quebec appeals. The seriousness of French-Canadian de- 
nunciations became apparent when seven Quebec Liberal members broke 
party ranks to support the Keeler bill in 1879.9 Private correspondence 
confirmed the hostility in the province; one writer informed the prime 
minister that "'The Supreme Court" is the most unpopulur institution in 
Canada'and that the abolition of that and similar Liberal institutions (the 
Royal Military College was mentioned) would be strongly supported by 
the electorate." A Montreal legal journal confirmed the widespread 
dissatisfaction among members of the bar in Quebec; lawyers in the 
province had long been unwilling to take any case to Ottawa that could 
possibly be carried to the Judicial Committee. The reason for this, 
explained The Legal News, was that the justices on the Supreme Court had 
been trained in dissimilar legal systems in the different provinces, and it 
was generally felt that appeals from Quebec were determined chiefly by 
the two justices from Quebec." 
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These complaints were followed up in 1881 by a confidential petition to 
Sir John A. Macdonald, signed by forty-one Conservative backbenchers, 
some three-quarters of whom represented Quebec constituencies. The 
petition pointed to items in the 1881-2 spending estimates - $12,500 to be 
spent on the Supreme Court building and $925 to be spent on additional 
personnel. The backbenchers declared that to vote for these items would 
alienate the electorate and would threaten a rejection of the government 
at the polls. The petitioners pledged to vote for no increase in Supreme 
Court expenditure ‘so long as the promises made by the Government 
during the Session of 1880 shall not have been fulfilled in such a manner as 
to render justice to the Province of Quebec.’” 

The reference to the parliamentary session of 1880 is important. At that 
time Joseph Keeler had again introduced his bill to abolish the Supreme 
Court. During the debate the prime minister had defended the Court and 
addressed directly the widespread attacks on the institution: 

I think weought not to repeal this Court. We ought not to wipe it  out ofexistence. 
We ought to face the question, however, and enquire into the cause of the 
dissatisfaction which is so prevalent. It seems to me there must be a remedy ... the 
Government desire to address themselves earnestly to this matter, and to make a 
full and exhaustive enquiry into the best means of making the Court, in every 
sense, efficient and satisfactory. 

This pledge to reform the Supreme Court to meet basic criticisms was 
sufficient to defeat Keeler‘s bill in 1880. A motion for a six-month 
suspension of the bill received bipartisan support in a vote of 148 to 29; the 
continued opposition came largely from Quebec.’) However, one year 
later there was no public evidence that Sir John A. Macdonald was doing 
anything about the Court other than living up to his nickname, ‘Old 
Tomorrow.‘ 

At the same time; the Quebec members of Parliament pressed ahead 
with their attack. The sponsorship of Keeler’s bill was taken over in 1881 
by Auguste Landry, Conservative member for Monhnagny (1878-87). In 
1881 and 1882, Landry introduced measures to abolish the Court.’4 

It was clear, however, that with strong bipartisan opposition to the 
outright dissolution of the Court such attacks would accomplish very 
little. As a result, in 1881 the major solution for Quebec‘s discontent 
changed. Critics hoped that a reduction of the Supreme Court’s jurisdic- 
tion would limit the institution’s inhusion into provincial legal affairs. 
Desire Girouard was the first to bring forward such a measure: the 
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appellate jurisdiction of the Court was to be abolished in all matters 
relating to property and civil rights, of a strictly local or private nature, or 
coming within the exclusive jurisdiction of the provinces. These restric- 
tions were not to apply to constitutional issues or to cases coming from the 
Exchequer Court.’’ During the debate, Girouard offered to alter the bill so 
that only the province of Quebec would opt out of the Court’s jurisdiction 
in the proposed areas. A letter to the prime minister the following day 
indicated that this was a sincere suggestion, an attempt to meet the 
attitudes of the two founding cultures and legal communities.16 But 
opting-out was as unpopular a formula in Ottawa in 1881 as it would be 
one hundred years later. 

Although Girouard’s proposal was taken up by Landry and introduced 
each year from 1883 to 1886, this attempted emasculation of the Supreme 
Court did not receive broad support. At a meeting of the Montreal bar, 
leading French- and English-speaking lawyers passed a resolution 
decrying any reduction in the Court’s field of appellate jurisdiction. The 
legal press in Montreal articulated the feeling that this was too drastic a 
measure.” 

The attacks against the Supreme Court represented a basic disagree- 
ment about the nature of the Canadian polity. The controversy concerned 
the philosophical nature of the Canadian constitution, and it was 
acknowledged as such at the time. A Manitoba member of Parliament 
emphasized to the House that the debate over the Court had to do with 
’whether the Canadian constitution is based on the federative principles 
or the legislative union principles.”’ 

The opponents of the Supreme Court argued repeatedly and correctly 
that the institution was intruding into provincial fields of jurisdiction and 
was imposing centrally made decisions on the various provincial commun- 
ities. Some things, the criticssuggested, were better dealt with at the local 
level, and the law was one of them. Each province had its own judicial 
system of long standing and of relative efficiency (although it was true 
that the maritime provinces lacked appeal courts of their own). The judges 
in the provinces knew both the provincial law and local conditions far 
betterthandidsixjusticesinOttawa, onlytwoofwhom,atthemost, were 
intimately familiar with the provincial community and law appealed from. 
It seemed obvious to the critics that a better decision would likely be 
handed down by a five-man Ontario Court of Appeal or a five-man 
Quebec Court of Queen’s Bench than by a hybrid court in Ottawa that 
was a jack of all trades but master of none. 

The centralists argued that the young country needed to be pulled 
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together, to be given unity and a sense of direction that would help 
Canadians fulfil their great destiny. To achieve this a strong central 
government was required, and the Supreme Court of Canada was the 
judicial and legal component of this scheme. George Foster, a Conserva- 
tive member of Parliament from New Brunswick, referred to this national 
role for the Court: 

My chief reason for being in sympathy with the Supreme Court is that it is a 
national court, a bond of union for the whole country - that in it we unite the 
different phases of legal talent and ability - of race, and of creed and of Province; 
that the whole Dominion brings them together, where we can look upon them as 
the central fountain of judicial decision for the whole country. So the Provinces 
are united by another bond, and they are not simply divided and kept apart among 
themselves. 

The Supreme Court was part of 'a bond of greater and closer ~ n i o n . ' ' ~  
From the point of view of most of its political supporters, the Court was 

an instrument of centralization, and it was natural that the institution 
would draw the attention and criticism of those opposed to a strong 
central force in the Canadian constitution. What made the attacks sharper 
and potentially more harmful was the existence within the Court of real 
weaknesses. 

The challenges to the Court also raised several basic questions 
regarding the role of the judiciary in the Canadian political system. In the 
fall of 1879 the Supreme Court upheld the validity of the Dominion 
Controverted Elections Act. The Court asserted its power of judicial 
review of federal legislation: 

In view of the great diversity of judicial opinion (wrote ChiefJustice Ritchie) that 
has characterized the decisions of the provincial tribunals in some provinces, and 
the judges in all, while it  would seem to justify the wisdom of the Dominion 
Parliament, in providing for the establishment of a Court of Appeal such as this, 
where such diversity shall be considered and an  authoritative declaration of the 
law be enunciated, so it enhances the responsibility of those called on in the midst 
of such conflict of opinion to declare authoritatively the principles by which both 
federal and local legislation are governed.- 

Here was a direct challenge to the traditional supremacy of Parliament as 
well as a reflection of the judges' perceived role in establishing a uniform 
constitutional jurisprudence for Canada. This assertion of judicial inde- 
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pendence stood in contrast to the reference procedure in which the Court 
acted as an instrument of the political executive.” The implications of a 
uhtary judicial system in a federal state and of judicial review were still 
being worked out. But any tendency on the part ofsupreme Court justices 
to weigh their indepedence confronted some powerful forces. Not only 
was the British political tradition opposed to any such development, but 
the judicial culture provided little support. Any ideas of judicial indepen- 
dence quickly weakened, but not before reflecting some of the conflicting 
ideas present in the political culture and some very real tension in the 
young dominion. These conflicts and tensions were clearly products of 
the evolving definition of judicial independence and of Canadian 
federalism, and conhibuted to some of the attacks against and doubts 
about the Court that were emerging. 

The strain evident in these various attacks on and defences of the 
Supreme Court reflects the tension that is always present in a federal 
state. This was particularly so in Canada; the young dominion was only 
slowly adapting to the various needs and demands of the country and its 
regions and peoples, and the existence of a unitary judicial system (led by 
the Supreme Court of Canada) in a federal state exacerbated these 
tensions. The attacks were a manifestation of provincialism and of local 
uncertainties as to the nature and role of the central power. At the same 
time, however, the defence of the Court and the general, if rather 
hesitant, agreement that such an institution was desirable and could be 
useful indicate the yearning of many Canadians for a broader identity 
beyond provincial borders and the commitment of Canadians to the new 
dominion. Thus, theattacks on thecourt  were perhapsa natural function 
of the country at that particular stage of its development. 

This is not to dismiss the disillusionment regarding the Supreme Court. 
The institution had some very real weaknesses. Unfortunately, little could 
be done about some of these shortcomings. Litigation was expensive, but 
it always had been. Ottawa was ‘an out-of-the way, and to [the potential 
justices] uncongenial place’ and lacked the intellectual advantages of a 
larger legal community; but it was unrealistic to suggest that the Supreme 
Court might be located in any other city. This, of course, did not prevent a 
spokesman for the Toronto legal profession from urging the clear benefits 
of moving the Court to that city. 

I t  is moreover, most wholesome for the Judges themselves ... that they should live 
in a large rather than in a small city, and be subject to the restraining and beneficial 
influence of a strong public and professional opinion, and surrounded by a large, 



Early Problems 35 

able and well-trained Bar, and within the precincts, ofsucha place for example, as 
Osgoode Hall, replete with the noble traditions of its learned Judges, strong in 
their integrity and devotion to duty, examples for all time to those who shall 
occupy judicial positions.” 

Complaints such as  these would simply have to be lived with; some of the 
other problems could be solved. There were weaknesses in the manner in 
which the Court arrived at and delivered judgment. I t  is unclear how 
often the justices in the early years consulted one another as their reasons 
for judgment were being formulated. Given the tendency of several 
justices to absent themselves from Ottawa when not sitting in court or in 
chambers, consultation or circulation of draft judgments must have been 
difficult and seems to have been rare. There is evidence, however, that at 
least some took advantage of the intellectual benefits of interchange of 
opinions.” Conferences were held in the chief justice’s office to discuss 
cases standing for judgment,- but how often these rneetingsoccurred and 
what benefitsaccruedfrom themisunknown. Itiscertain that thejustices’ 
tendency to write concurring and dissenting judgments attracted the ire 
ofmany in thelegal profession. Thesemultiplejudgmentsemphasized the 
lack of harmony on the bench, weakened the authority of the decision, 
and sowed the seeds of future litigation by the expression of a diversity of 
opinion on various points left undetermined by the decision.’’ Edward 
Blakeproposedin Parliament that theprocedureoftheJudicialCommittee 
be adopted: the justices should deliberate at  the earliest possible moment 
following the case; having reached a general conclusion on the decision, 
one member of the Court should be assigned to prepare a draft judgment 
which would be circulated among and amended by the other members of 
the Court; this, and only this, judgment would then be delivered on 
behalfoftheentireCo~rt.’~Butmultiplejudgmentsweretraditionalin the 
common law and were essential to its development; in its single opinions 
theJudicial Committee was exceptional. The justicesof thesupreme Court 
chose to retain the practice of issuing multiple judgments. 

It was one thing to hand down the decisions of the Court, but it was 
quite another to make the reasons for judgment readily available to the 
courts below and to the legal profession. For the rapid and effective 
influence of the Supreme Court in Canada, it was essential that its 
judgments be quickly distributed - any delay meant confusion and 
uncertainty as to the implications of each new decision. Recognizing this 
need, the Mackenzie government had included an innovative measure in 
the Supreme and Exchequer Court Act: publication of the judgments 
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would be the responsibility of the court registrar rather than that of a 
private publisher. No other court in the dominion (or in Great Britain) 
published its own judgments; here was a way of assuring that the reasons 
would reach the profession as  soon as possible. 

The first volume of the Supreme Court Reports appeared late in 1 8 7 ;  
this and succeeding volumes were soon subjected to strong criticism. 
There were too many errors in typography and editing; citations and style 
lacked uniformity; the reporter revealed a lack of knowledge of the 
common law; some of the decisions were in a ’foreign‘ language; the 
headnotes were often a poor guide to the essential issues being 
adjudicated.’7 More serious was the length and obscurity (in reasoning 
and in style) of many of the judgments. One senior queen’s counsel in 
Quebec charged that ’the length of the reports published is discouraging 
for any one. To find out the enunciation of a useful principle of law 
applicable to another case, is almost impossible in these prolix deliveran- 
ces. When we read a book, there is a summary of matters and an index 
somewhere to shorten the labour. In these endless reports you have to go 
through a mass of useless matters before you find out what you want.’ He 
concluded that it was time for private enterprise to take over publication 
of the Reports.” Most frustrating to the legal profession was the delay in 
publication. The time between the closing of argument in a case and the 
publication of the reasons for judgment was far too long - the announce- 
ment of the decision often took as  long as six months, and the publication 
of the reasons averaged some eighteen months. Delay was particularly 
pronounced in Quebec cases.19 

This tardy reporting was disconcerting to the legal profession and to 
the courts below. New cases were affected by the decisions; solicitors 
needed to know what advice to offer their clients. The chairman of the 
CommitteeonReportingoftheUpperCanada LawSocietysuggested that 
in advance of actual publication it was essential to communicate the 
decisions to the profession. Could not the railway or the telegraph be 
used to some advantage, he asked, in facilitating communication? No 
improvement was forthcoming, however, and three years later another 
Toronto lawyer wrote the justice minister about the delays, adding, ‘I am 
perhaps not sufficiently respectful to the Court but I breathe an 
atmosphere of discontent that permeates Osgoode Hall.’ 

The chief justice denied that there were any grounds for complaint,’” 
but it was not quite as easy for the Court staff involved with publishing 
the Supreme Court Reports to avoid responsibility. Some delays were the 
fault of theprinters, butthe blameforalmostallofthedilatorycharacterof 
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the publishing lay with the justices themselves. When the justices handed 
down their decisions, not all of them had formally prepared their 
judgments. Presumably, they had worked out mentally or in rough notes 
the direction their judgments would take, but that was as far as some 
went. It was incumbent on the registrar and reporter to prod the often 
grumpy justices to complete their work in order that the staff could get on 
with the Reports. At times the prodding had no effect and some cases 
simply went unreported,’’ but for most the process was merely length- 
ened considerably. There were several stages in the publishing process, 
and at each of these a justice could become an obstacle. First, it was 
necessary to get the justice’s notes and have them written up by a 
secretary; then the notes for each case had to be compiled; the copy was 
then sent to the printer; a galley proof was shuck and proofread; and 
finally the Reports were printed. The frustration of the registrar and 
reporter becomes apparent in the letterbooks of the Supreme Court as the 
staff begs for notes or for return of the printer’s copy, or as  a justice is 
persuaded not to alter his reasons after they have been set in type.” 

The greatest culprit was Henry Strong. Missives went out repeatedly to 
Strong asking for his notes; staff were sent to his house to bring him books 
or to pick up papers. The registrar was even forced to use veiled threats: 
further publication of the Reports would be stopped until the pages were 
returned to the printers. Nothing seemed to alter the Toronto justice’s 
work habits; he was simply not well organized, and deadlines meant little 
tohim. Hishabitsareillustrated byafootnoteinan 1884case:’Thelearned 
judge [Strong], having mislaid his judgement, directed the reporter to 
report the case without it.’ In April 1888, after ten years of attempting to 
cope with the problem, the reporter submitted a n  account of all outstand- 
ing cases decided since I January 1887 and as yet unreported. Of the total 
of sixty-two cases, twenty-four were at the printers, three were being 
prepared in the registrar‘s office, and ten were unaccounted for. The 
justices were responsible for the absence of the remaining twenty-five: 
one judgment of Fournier‘s was missing, one of Ritchie’s, two of Ritchie 
and Strong‘s, and twenty-one of Strong‘s.)) 

Plainly, much of the problem lay within the purview of the justices, and 
change would have to come from them. But there were some actions that 
others could take. The government authorized the reporter, beginning in 
1881, to furnish to the major law journals his own notes of the decisions. 
The notes were supplied as a service by the Court, but they were brief, 
lacked authority, and reflected the reporter‘s limited legal knowledge. 
Within a few years the reporter, Georges Duval, began to send his notes 
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only to the Canada Lnw Journal in Toronto, on the assumption that the 
other legal journals in the dominion could copy the Toronto journal's 
information. The resulting complaints from other magazines did nothing 
to enhance the Court's image.34 

There were a few direct attempts to improve the Supreme Court Reports 
themselves. The registrar and the Department of Justice kept a closer 
watch on the problem and on the work of the reporter. A few minor 
changes in format were made in the hope of pleasing the profession. Most 
important was the decision late in 1885 to add an assistant reporter, C.H. 
Masters, to the Court staff. This was the most useful step taken to deal 
with the problem. Masters quickly proved himself able; he soon took on 
responsibility for reporting aU cases from the English-speaking provinces, 
while Duval continued to look after those from Quebec. As well, a 
separate clerk was hued to work for the justices, freeing the reporter from 
such tasks.35 The backlog of unreported cases began to diminish. 

In the meantime, the circulation of the Reports had shrunk considera- 
bly. At first, arrangements had been made with the Law Society of Upper 
Canada to include in its membership fees a subscription to the Reports; as 
a result, ym copies of the first volume went out to Ontario lawyers. By the 
early 1880s this had risen to 1,200 copies as the Law Society extended the 
d i ~ h i b u t i o n . ~ ~ B u t  thenumberof subscriptionselsewherein thedominion 
was remarkably low. For volume 4 (1880) the regional breakdown of the 
subscription list was as follows:37 

Rowell and Hutchinson of Toronto 

Federal government offices in Ottawa 
Rince Edward Island 
Nova Scotia 
New Brunswick 
Quebec 
Ontario 
Manitoba 
North West Territories 
British Columbia 
United States 

Total 

(including 1,100 for Law Society of Upper Canada) 
1,350 

68 
7 

32 

8 

21 

85 

0 
0 
2 

7 
1,580 
- 

For a reports series that ought to havebeen basic toanyone trying to keep 
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abreast of law in the dominion, this distribution is not very impressive. In 
1884 the Law Society of Upper Canada cancelled its agreement to 
distribute the Reports to all members. This unfortunate (from the point of 
view of thecourt) development led to an immediate50 percent reduction 
in the number of copies printed and a near-doubling of the per-volume 
cost.’’The status and authority the Supreme Court Reports commanded 
diminished to match that of the Court itself. 

Throughout the 1880s the personnel of the Court continued to pose 
problems. In 1886, while sitting in chambers, Justice Henry issued a writ 
of habeas corpus in the case of a convicted murderer, stating that the 
British Columbia Supreme Court, including its chief justice, Matthew 
Begbie, had deliberately approved a false order so as to ensure a 
conviction. The west coast jurists were furious. When Henry denied that 
he intended any disparagement, Begbie cried: ‘This is to confess himself 
incompetent to understand the English language.’39 

This lack of tact was by no means the greatest of William Henry’s 
problems. In1880, inalettertotheprimeminister, JusticeStronglaunched 
a virulent attack against his brother judge. The January term had just 
finished, and in every case ‘the deliverances of Mr. Justice Henry were if 
possible worse than any of his preceding efforts. You cannot without 
reading them realise the absurdity of these productions. They are long, 
windy, incoherent, massesof verbiage, interspersed with ungrammatical 
expressions, slang and the veriest legal platitudes inappropriately 
applied.’ Asexamples, Strong pointed to the judgment sin Smith v Regina, 
Pugsley v King, Milloy v Kerr, and Reynolds v Bnrned‘s Banking C0mpany.4~ 
Others of Henry’s pronouncements had already been published, he 
lamented, ‘and will stand for all time in the history of our judication as 
proof of the incompetency of the Supreme Court.’ In Strong’s opinion, 
Henry‘s presence and work at the Court were so destructive that he must 
be removed from office: ‘1 do not hesitate to say that nothing but his 
removal from it can save the unfortunate Court and moreover if that is  not 
effected during the on-coming Session the time will have passed when 
even that will do. I trust you will see Mr. Justice Gwynne who will I am 
sure be found to confirm all I say.”‘ On the one hand, it is difficult to say 
what is most disturbing about Strong’s letter to Sir John A. Macdonald: 
the alleged unfitness of Henry, the admitted incompetence of the 
Supremecourt itself, or themeannessofsuchanattackbyacolleague. On 
the other hand, the letter can be seen as  evidence of Justice Strong‘s 
considerable concern for and commitment to the role of the Court. 

Indeed, where S.H. Strong was concerned, the term ‘colleague’and the 
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idea of collegiality or of co-operation were clearly inappropriate. Several 
years after this attack on Henry, Strong privately informed a n  influential 
Conservative member of Parliament that Chief Justice Ritchie had laid 
down 'absurd rules' in a recent order. 'All the majority [of the Court] care 
for is to make appeals fas[t] as  possible & so get rid of work.' The minister 
of justice, Strong went on, should be urged to correct the situation by 
altering the Supreme Court Act." 

Strong's intemperate behaviour behind the scenes may have been 
paralleled in the courtroom, but specific instances for the 1880s have not 
come to light. Chief Justice Ritchie, however, was certainly guilty of 
inappropriate courtroom behaviour. A writer in the Manitoba Lnw/ouml, 
for example, contrasted Justice Gwynne ('one of the kindest and most 
courteous of gentlemen') with Ritchie, 'whose proverbial rudeness 
amounts at time to almost boorishness.' Another commentator pointed to 
the chief justice's possession of a 'temper quick and ardent.'43 

The chief justice had clearly failed to mould the individual justices into 
an effective, harmonious unit. A prominent counsel recalled years later 
that this was the central weakness of the Supreme Court in the 1880s: 
'Originally, Ritchie, Strong, Gwynne, and Henry developed immediate 
antagonism, and since then there has always been a sad lack of 
consultation and cooperation.'" There remained a strong tendency for 
the various members of the Court to act independently, a tendency 
symbolized by the courtroom itself. Gabled windows complemented an 
arched, partially panelled ceiling. Three double rows of desks for counsel 
and several rows of benches for the public faced the justices, who sat in 
front of a carved wooden screen. But the most striking of the room's 
appointments was 'the bench' itself. There was not, as there is in the 
modem (post-1946) courtroom, one bench; rather, there were six 
individual desks for each of the six individual justices. They did not sit 
together at the Supreme Court; they sat ~eparately. '~ 

In their courtroom the six justices dealt with a series of major 
constitutional cases in these early years of the dominion. Two major 
factors guided the justices in facing these issues; a lack of precedents from 
the Judicial Committee of the Privy Council and a British North America 
Act which, if not always clearly written, at  least seemed to demonstrate a 
desire for a strong cenbal government - an interpretation several of the 
justices had enunciated before moving to Ottawa. These two factors were 
soon reflected in the Court's decisions. 

In the early years of Confederation both the governor-general and the 
lieutenant-governor conferred the title of queen's counsel on selected 



by those Local Legislatures.' 
Similar reasoning was followed in 1881 in Mercer v AttortieyGenernl of 

Ontario." Again it was held that in matters of escheat the provincial 
government did not represent the queen and that therefore the provincial 
attorney-general could not appropriate the property escheated to the 
crown. Confederation had been a manifestation of a desire 'to confer 
upon the Dominion,' as Justice Gwynne put it, 'a quasi national existence 
- to sow in its constitution the seeds of national power - to give to i t  a 
national Parliament ... and to constitute within that national power so 
constituted and called the 'Dominion of Canada,' certain subordinate 
bodies called provinces ... of whose legislatures her Majesty does not, as 
she does of the Dominion . . . constitute a component part.' This emphasis 
on the superior role and position of the central government coloured 
several of the Court's leading early constitutional judgments. 

The constitutional implications of those decisions for the development 
of provincial autonomy were profound. The denial that the queen was an 
integral part of thegovernmentof theprovincesseriouslyundermined the 
attempts in the 1880s of Premiers Oliver Mowat and Honor6 Mercier to 
achieve provincial autonomy. In ruling for the subordinate status of the 
provincialgovernments, the justices weresimplyinterpreting the termsof 
the British North America Act strictly and thus giving effect to its 
inherently centralist principles. 

That this was a matter of strict construction rather than a powerful 
centralist bias is indicated by the justices' handling of the leading case of 

I 
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and commerce; provincial legislation regulating local business was 
declared valid. This ruling was affirmed and extended further by the 
Judicial Committee.'9 

While the Supreme Court of Canada was handing down its interpreta- 
tion of the British North America Act, the justices' rulings were 
increasingly superseded or constrained by the binding opinions of the 
Judicial Committee. Litigants in several major cases, such as Russell v The 
Queen (1882)~"and Hodgev TheQueen (1884),5'avoided thesupremecourt 
completely by appealling directly to London. Other cases decided in the 
Court, such as Mercer, Parsons, and Aftorney-General of Brifish Columbia v 
Attorney-General of Canada (1889),)' were either overturned by the Judicial 
Committee or reinterpreted so as to strengthen the position of the 
provincial governments under the British North America Act. 

The response of the justices of the Supreme Court of Canada to this 
process of judicial reinterpretation in London was exactly what might 
have been expected in an environment of judicial conservatism. The 
precedents now existed to guide the Canadian justices in their work; their 
task was to apply them. Thus the Judicial Committee's ruling in Mercer 
(1883),~' overturning the Supreme Court of Canada both in that case and 
implicitly in Lotoir v Ritchie, served as the basis of the court's judgment in 
St Catharine's Milling and Lumber Company v The Queen ( 1 8 8 7 ) ~  and in 
Liquidators of the Maritime Bank v The Queen ( 1 8 9 0 ) . ~ ~  By this process the 
queen in right of the province was affirmed as part of the constitution of 
the provinces, and provincial authority and legislative power were 
thereby strengthened. 

These decisions placed the Supreme Court in an awkward position. 
Required to follow the binding precedents set by the Judicial Committee, 
the justices frequently were denied input into a case; per salfum appeals 
avoided any contact with the Supreme Court, moving directly to London 
from the provincial court of last resort. The Court in Ottawa was thus in a 
weaker position than an intermediate appellate court; i t  was bound by 
decisions which inferior Canadian courts had helped to produce but 
which aU too often lacked the influence of the justices of the Supreme 
Court of Canada. The ambiguity of this process, as seen from the point of 
view of the Ottawa justices, undermined their stature and reinforced the 
tendency to judicial strict conshuction. 

The quality of many Supreme Court constitutional judgments was 
reasonably good.56 Relatively clear, straightforward decisions were being 
handed down as the justices sought to give effect first to the apparent 
meaning of the British North America Act and later to the interpretation 



Early Problems 43 

provided by the Judicial Committee. But the competence of the Court was 
not so apparent elsewhere. 
In other areas of law the intellectual quality of the Supreme Court in 

these years is better revealed. In The Quem v McLeod (1884)57 a passenger 
sued the crown for negligence in management of the Prince Edward 
Island Railway (operated by the central government). The case was hied 
before the Exchequer Court, thus in the initial instance involving 
Supreme Court personnel. On that occasion Justice Henry, sitting alone, 
found for the plaintiff. Opting to distinguish an apparent Supreme Court 
precedent in The Quem v McFurlane (1883),~' Henry relied in part on his 
lone dissenting judgment in that case. So much for stare decisis; worse 
was yet to come. 

The Quem v McLeod was appealed to the Supreme Court. There it was 
heard by a panel of five judges, including Henry himself, who was thus 
placed in the invidious position of being asked to render judgment on his 
own decision, a situation not unique to this case. Both in McFarlane and 
laterin 77teQuet-n v Fanue11(1888)'9Henry heardappealsagainstoneofhis 
own Exchequer Court decisions; understandably, he held for himself in 
each case, although he was always in dissent. Here is evidence of the 
problem caused by the small number of judges and the link between the 
Exchequer Court and the Supreme Court. 

In McLeod, Henry's decision was reversed. Chief Justice Ritchie held 
that the railway having been established for public purposes, 'it is 
subordinate to those principles of public policy which [prevent] the 
Crown being responsible for the misfeasances, wrongs, negligences, or 
omissions of duty of the subordinate officers or agents employed in the 

' public service on these public works, and therefore the maxim respondeat 
superior [let the master answer] does not apply in the case of the Crown 
itself.' Pointing out that the common-law rule rex non pot& peccare (the 
king can do no wrong) forbids suits against the crown in tort, the chief 
justice extended that principle to subordinate agencies. He supplemented 
this position by repeated appeals to 'constitutional principles,' none of 
which he identified. Finally, Ritchie took a shict conshuctionist stance: 
the statute establishing the railway provided no remedy for relief, so 
therefore no remedy existed. 

This narrow and superficial reasoning was exposed by the impressive 
dissenting judgment of Telesphore Foumier. Foumier went to the heart 
of the issue: 'Is it not greatly extending the applicability of the true 
meaningofthismaxim[thekingcandonowrong] toapply it tosuchacase 
as the present one, when in truth the political power of Her Majesty is not 
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in question, but merely Her Majesty's civil responsibility in a matter of a 
contract?' The Quebec justice contended that such an extension was in- 
appropriate, and supported his reasoning through an analysis of a wide 
range of English precedents and legal authorities. Fournier's judgment 
illustrates the ability of justices from one legal tradition to deal intelli- 
gently and effectively with the ideas and approaches of another tradition. 

In contrast, Justice Henry's dissent in support of himself fails to 
establish a reasonable position. Defending his Exchequer Court judg- 
ment, Henry admitted that 'in giving the judgement of the Exchequer 
Court in this case I laid down certain propositions as I thought affecting 
the positions of the different parties to this suit. I may possibly have laid 
down some of them a little too strongly - stronger than I intended.' He 
nevertheless maintained his previous reasoning. Where the government 
enters into a contract and fails to keep it, the government should be as 
amenable to the law as a private party. Unfortunately, Henry neglected to 
rule that a contractual relationship existed in this instance. He would 
have been on strongerground had he addressed himself to the negligence 
of the railway and its responsibility in tort law. 

771e Queen v M c k o d  thus reflects several of the problems experienced by 
the Supreme Court bench in these early years. Most of the justices 
delivered able judgments from time to time, as Fournier did in this 
instance. The difficulty was that these were occasional. The justices were 
inconsistent in their willingness to examine a legal issue in a penetrating, 
well-reasoned manner. 

During this period the justices did develop procedures for operating 
effectively and for carrying out some of the Court's basic judicial 
functions. Several of the justices, particularly those from English- 
speaking Canada, actively questioned counsel. Considerable weight was 
attached to the oral argument of counsel as compared with written facta. 
And the judges demonstrated a willingness to listen to fresh argument 
and to adjust their thinking when new precedents were brought to their 
attention.60 

The Court's workload increased appreciably. In the years from 1879 to 
1892 decisions were rendered on i , oq  cases, an average of 71.9 appeals 
annually. Of these, 33.8 per cent were upheld by the justices, 52.1 per 
cent dismissed, 0.2 per cent varied, and 13.1 per cent quashed, settled, or 
disposed of on preliminary motions (0.8 per cent were references). This 
was surely a sign that despite all its problems the new institution had 
become an important cog in the judicial machinery. One indication that 
public dissatisfaction with the Court was not entirely shared by the legal 
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community is the fact that during the 1880s only fifty-three cases were 
taken on appeal from the Supreme Court of Canada to the Judicial 
Committee of the Privy Council; in only twenty-six of these cases did the 
committee agree to hear the appeaL6‘ The Supreme Court was becoming 
the final court of appeal for the majority of Canadian cases. 

The increased workload meant that the number of justices available at 
the Court presented problems. A quorum was still only one short of the 
total number of members of the Court, and illnesses or leaves of absence 
caused delays. H.-E. Taschereau and J.W. Gwynne both received leaves 
in 1884, at different times. In 1888 it was necessary to summon Justice 
Taschereau from France so that a quorum could be obtained. In 1889 both 
Fournierand Ritchiewereawayon leave.6’ Henry Strong seemed tosuffer 
from ill health throughout the decade, although disillusionment with the 
Court might also have been a factor in his frequent requests for leave. In 
1879,1880,1885, and 1890 Strong applied for leave, and received it  every 
time but the first. Several times between 1884 and 1888 Strong actually 
tendered his resignation. He had stayed on at  the prime minister‘s 
request, but in 1888 Sir John A. Macdonald finally gave way, writing to 
the minister of justice: ‘I have written Strong. You would grant his 
pension. He may as well 80.’~’ Strong did not go, however. 

The absences or threatened departures might have been caused in part 
by the low level of judicial salaries. Several sources point to the difficulty 
of persuading able lawyers to join the bench and accept a large reduction 
in their i n ~ o r n e . ~  The Supreme Court justices’ salaries remained un- 
changed throughout the 1880s ($8,000 for the chief justice and $7,000 for 
each puisne justice), and they were clearly insufficient. One member of 
Parliament reported a rumour concerning the financial straits in which the 
justices found themselves: ‘Talking of salaries I may tell you privately that 
“on dit” here that every Sup. Ct. Judge but Ritchie C.J. has drawn his 
salary nine months ahead at the Bank. The Bank discounts these notes & 
when it was said to the manager what a risk he was running his reply was 
“The Bank counts all that but it wd. be a greater risk to refu~e!”’~5 Such 
financial difficulties could not have made work at the Supreme Court any 
more enjoyable. 

In May 1888 Justice Henry died at the age of seventy-one. During the 
summer months the justice minister and the prime minister considered 
possible replacements. In a letter to Macdonald, John Thompson, who 
had stepped down from the provincial bench in 1885, revealed much 
regarding the factor s that  determinedappointment to theSupremeCourt. 
The only able man on the Nova Scotia bench, he wrote, was the chief 
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justice. 'He is vastly better than Henry ever was - but that is saying 
nothing. His good qualities are no doubt known to you. He would be a 
respectable Judge of the Appeal Court but not a strong one. He has never 
had the patience or care for detail which are necessary to make a man a 
sound lawyer unless he has gifts which are not bestowed in his case.'@In 
Thompson's opinion, Wallace Graham was an excellent lawyer, well read, 
and would make a better judge than the chief justice, but Graham lacked 
judicial experience, 'which I think is of very great value to a Judge of the 
highest Appeal Court.' In New Brunswick no one candidate stood out, 
although several names had been put forward. The selection process 
was a careful one, and the ministers involved were going out of their 
way to choose someone who would be a real asset to the Court. 

Lacking an obvious nominee from the maritimes, both Thompson and 
Macdonald, particularly the latter, opted to use the appointment 'to break 
u p  the system' of sh ic t  regional representation. It was felt that the Ontario 
bench offered more able candidates than did the maritimes. But the prime 
minister also had another end in mind: 'We must endeavour to get a good 
man who will not throw Dominion rights away.'67 Worried by the 
constitutional decisions emerging from the Supreme Court and by the 
challenges to the national government, Macdonald sought to influence 
the direction of the Court through the appointing process. The press 
hinted that at least two judges turned down the appointment before 
Christopher Salmon Patterson of the Ontario Court of Appeal accepted 
the post.@ 

At the same time that the vacancy was filled, it was rumoured that the 
government was contemplating having the chief justice step down (if he 
could be persuaded to do so), to be replaced by John Thompson, the 
ministerof justice. It is hue that Thompson toyed with theidea of moving 
to the Court at t h i s  time, but as Henry's replacement. Sir John A. 
Macdonald, however, had been unwilling to part with his strongest 
cabinet minister, and the justice minister decided not to press the issue.@ 

In the face of attacks against and problems within the Supreme Court the 
government proceeded cautiously with reform. In 1880 several minor 
procedural changes were made, most notably (in response to some 
complaints) in giving the Court the power to order a new hia1.F In 1882 a 
government bill was introduced which attempted to meet Sir John A. 
Macdonald's 1880 pledge to make substantial changes in the C o ~ r t . ~ '  The 
bill proposed to add to the Supreme Court two judges-in-aid. These junior 
judges would be selected, on a rotating basis, by the government from a 
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roster consisting of all six members of the Quebec Court of Queen's Bench 
and all six members of the Quebec Superior Court. At Ottawa the 
judges-in-aid would sit on civil-law cases, thus making available a 
minimum of four French-speaking justices trained in the civil law. 
Unfortunately for the government, the bill was not well received for a 
variety of reasons - the confusion in the lower courts owing to the loss of 
personnel; the constant change (and thus instability) of jurists hearing 
civil-law appeals in Ottawa; and the dangers inherent in permitting 
judges-in-aid to rule on cases appealed from their own courts. One 
moderate Conservative member of Parliament from Quebec advised the 
primeminister privately that, ifinstituted, the bill would 'render thecourt 
more unpopular still, if p~ssible.'~' In response to these objections 
(including a unanimous resolution from the Montreal bar), the bill was not 
taken past second reading. 

The attacks against the Court in general and the difficulties the bill 
encountered reinforced Macdonald's inclination to take no action.73 It  
would be potentially damaging (to the Court, to the dominion, and to the 
Conservative party) to open up  to debate the subject of the Supreme 
Court; if the Court was discussed as  little as possible, perhaps its profile 
would be lowered and it could simply get on with its work. The problem 
with this strategy, of course, was that the Court was forced to continue to 
work within the structure of the existing act; no positive alterations were 
to be made by the government. 

This is not to suggest that amendments did not continue to be 
proposed. In 1882 H.-E. Taschereau suggested to the prime minister that 
appeals from Quebec should cease in all cases except those involving 
criminal, constitutional, or election law (essentially the proposal of 
Landry). One year later Justice Gwynne made some detailed suggestions 
regarding Exchequer Court procedure. In 1880 Henry Strong had force- 
fully recommended severing the Exchequer Court from the Supreme 
Court. This was Strong's method of removing William Henry from the 
Supreme Court (he would become the sole member of the separate 
Exchequer Court), but it wasalsoa positive proposal for coping with some 
of the Supreme Court's problems.'' 

That the justices individually could advise the government of the day 
on minor procedural and broad policy matters relating to the Supreme 
Court is an indication of the close link between the judiciary and the 
cabinet. That link was widely perceived to be a source of strength and 
stability in Canadian society. Government leaders saw thecourts asone of 
a variety of institutions through which political plans for the nation might 
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be achieved.75 In the Ontario-Manitoba boundary dispute, for example, 
Prime Minister Macdonald informed the justice minister, 'By skilful 
steering we can go before the Privy Council with three Courts deciding in 
our favour: I .  Queen's Bench, Quebec - Reinhart's Case; 2 .  Queen's 
Bench, Manitoba; 3. Supreme Court, Canada. This wiU be of incalculable 
advantage to us in England.'76 But if the politicians were making use of the 
Supreme Court, the justices were making use of the politicians, hoping to 
influence judicial appointments or the nomination of queen's counseLn 

Of more direct benefit was the judges' ability to encourage structural 
changes in the Supreme Court. Strong's suggestion of separating the 
Supreme Court and the Exchequer Court was adopted by the government 
in 1886 and inwoduced in 1887.~ Exchequer cases involved considerable 
time and effort for both the staff and justices of the Supreme Court. When 
the Exchequer Court sat in Ottawa it was a simple matter to use Supreme 
Court facilities, but it was not so easy when cases were hied in Halifax, 
Montreal, or Toronto. Special arrangements were required to make use of 
local facilities; a rota was established for the justices who had to travel to 
these various cities. The severance of the two courts relieved the justices 
and staff of a good deal of laborious work. That the government was 
willing to sponsor such legislation is a sure sign, along with the cessation 
of Landry's bills, that  political discussion of the Supreme Court was 
becoming politically safe. Indeed, Edward Blake's 1890 proposal for an 
expanded use of the reference procedure to offset any  sense of partiality 
in the federal government's use of disallowance is surely a sign that the 
Supreme Court of Canada was perhaps not merely tolerated but seen as 
an institution of some impartiality and of some positive 

Other changes were soon implemented. The Supreme Court registrar 
was given the authority to sit as a judge in chambers, thus facilitating the 
hearing of motions and the issuing of various minor orders. Other minor 
changes were made in 1888 and 1889.& One proposal that did not gain 
approval was Edward Blake's 1882 motion that the printed records in the 
courts below be accepted for appeals to the Supreme Court, avoiding the 
costly practice of a separate printing of the records for the Court. The chief 
justice disagreed, pointing out that the Supreme Court had repeatedly 
discouraged unnecessary reprinting of records.'' These various amend- 
ments, when they were finally put forward, resulted in positive change 
for the Court. 

Another area where change was required was in accommodations. The 
Court had spent its first five years in rooms in the Parliament buildings. 
Lacking a permanent home, the institution may have seemed transitory or 

1 
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weak, an image that probably encouraged those who opposed the 
Supreme Court. 

The lack of permanent accommodation was, at least in part, simply a 
matter of circumstances, although it also reflected government priorities. 
In 1876, in the midst of an economic recession, the Mackenzie govern- 
ment, already opposed on principle to large-scale government spending, 
had set aside plans to construct a Supreme Court building. The Mac- 
donald government, after coming to office in the fall of 1878, presumably 
deferred action because of the attacks against the Court. A proposal for a 
permanent home would be likely to draw further attention toward the 
institution, and any scheme that involved spending large sums on behalf 
of the Court was certain to attract the ire of critics. 

The Macdonald government, however, did eventually demonstrate its 
basiccommitment to theenduring presenceof thesupreme Court. Early in 
1881 plans were drawn up to refurbish a building formerly used as stables 
and workshops. Located at the southwest corner of the West Block, the 
building was an attractive two-storey gabled stone structure in the 
Parliament Hill style of the day. The building’s origins were a source of 
denigration of the Court over the next fifty years and more. Small and 
unpretentious as the structure was, the Supreme Court was not even 
given full use of the building. The first floor was designated, despite the 
protests of the chief justice, as the first home of the national art gallery - a 
sign of the continuing inferior status of the C o ~ r t . ~ ‘  

The building’s outward appearance was altered to make it more ornate, 
particularly by adding gabled windows to light the second-floor court- 
room. The first floor contained offices for the staff and rooms for counsel, 
as well as the ‘Picture Gallery.’ On the second floor were rooms for the 
justices, a judiaal conference room, consulting and waiting rooms, and 
the coumoom. There was no law Library for the use of counsel, and Chief 
Justice Ritchie hoped to use the space occupied by the art gallery for that 
purpose.” 

TheSupremeCourt moved intoits first permanent homeearlyin 1882,~‘ 
but it was not long before space limitations and the condition of the 
building began to cause problems. There were complaints about the 
unsuitable site, about the ‘dreadful’ smell that pervaded the building, and 
about the distance to the parliamentary library.” In 1887 a major report 
was forwarded to the Justice Department and the Public Works Depart- 
ment detailing the weaknesses of the courthouse. The courtroom was too 
small and the ceiling leaked; there was no room to dispose of chamber 
business, motions, taxation, bills of costs, and other such items, so that 
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thejusticesdealtwith thesemattersin theirownsmalloffices; thelackofa 
library necessitated using the walls and windows of the conference room 
for shelving space, thus causing frequent interruptions by readers to the 
justices’ meetings; storage space for books had been exhausted, and the 
registrar had been forced to resort to the attic (’reached by a step ladder’) 
to store his Reports; the location of the rooms meant that the justices had 
no privacy, since the corridor outside their offices was used as a public 
thoroughfare. The chief justice, the report went on, complained ‘of the 
discomfort, inconvenience and bad ventilation of his room, as well as of 
the general unsuitable nature and insufficiency of the accommodation 
provided for the Court and the Judges.’% 

In 1887 the art gallery was moved out of the building, but most of the 
space was required for the newly separate Exchequer Co~r t .~’Two years 
later, in 1889, plans were formulated fora proposed major extension to the 
Supreme Court building. When Chief Justice Ritchie was shown the 
plans, his response was disparaging. 

Much as I would assuredly (?I appreciate the improved accommodation I cannot 
help regretting that money would be spent on the present unsuitable building. It 
appears to me that the contemplated expenditure with a moderate amount added 
would be quite sufficient to defray the cost of a Building suitable & proper for 
holding the sittings of the highest Court in the dominion. I do not think any 
amount expended on the present building will make it  satisfactory. 

Given the position and status of the Supreme Court, he argued, surely a 
suitable building in a proper location would be fitting. He feared that any 
expenditure on the resent courthouse would effectively prevent neces- 
sary basic changes.‘ Ritchie‘s fears proved well founded. 

The government, however, had no intention of erecting a new 
courthouse. The Department of Justice procrastinated. A leading cabinet 
minister, Sir H.-L. Langevin, minister of public works, informed the 
deputy minister of justice ’that a new Courthouse will never be built in his 

been the major opponent of a new building, all because the Supreme Court 
had found against the minister in a 1877 controverted elections case, 
declaring the Commons seat vacant and requiring Langevin to pay all 
court costs. Such spite is not entirely unbelievable, but the minister‘s 
opposition was supported by others. The deputy minister of justice, for 
example, advised his minister that a new building would not be 
’justified.’@Instead, theold building, improved, would have tomakedo. 

day.’ Indeed, for years after, rumour in Ottawa had it that Langevin had I 
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In 1890 a construction contract was let for $10,765, a figure which, by 
the completion of the contract, had grown to $30,457.~ This paid for a 
major addition to the existing structure. A basement (which the original 
section lacked), two additional storeys, and an attic were constructed, 
almost doubling the size of the courthouse. Extending north toward the 
river, the new section was seventy-one feet long and forty-seven feet 
wide. On the outside it was finished in a style corresponding in material 
and detail to the existing structure. The judges’ rooms were moved into 
the new section, and several old offices were knocked down to make room 
for a law library. When combined with the private entrance that the 
justices insisted upon, the new arrangement afforded privacy and a 
suitable facility for the growing number of law books and reports. Several 
other rooms were refurbished, and stairs replaced the ladder to the attic.9’ 

The addition and the internal alterations ended most of the complaints 
about the building. Ritchie’s basic criticism remained unresolved: the 
courthouse did not represent the high status that the Supreme Court 
deserved. But given the opinion of the public and the political leaders at  
this time, the physical representation of the Supreme Court of Canada 
was probably an accurate reflection of its position in the Canadian 
political structure. 


