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Duncan Ivison 
Introduction

This topic has been widely debated in Australia, especially in reference to a bill or charter of rights, but mostly by legal experts and politicians.  In this symposium we want to examine more fundamental philosophical issues.  Why should we value freedom of speech?  What kind of speech should be protected?  What kind of a society is one that values freedom of speech?  There are no absolute rights to freedom of speech, which raises the issue of what kinds of limits are justified.

Phil Pettit
Freedoms of speech

PP distributed a handout which he elaborated on.  

-Emphasis on speaking one’s mind, not simply the opportunity to speak, or whom you speak to.  

-It comes to an issue of power: we need to reduce the power others have over the speech of others.  Most obvious interference is if one is punished for asserting p (a proposition).  But also, if there is a pressure to keep silent, or pressure to assert the opposite of p (i.e., not p). 

-An infrastructure of power is needed.  There should be no self-censorship or desire to ingratiate to those in power.  The aim is to make sure one does not live under the powerful gaze of powerful others.

-There should be no doorkeepers for speech: this is the robust view of freedom of speech.  It entails that the content of the speech (i.e., what is being asserted) should not determine whether the speech can or cannot be made.

-There needs to be ruly speech. A free-for-all debases speech. If speech becomes utterly shameless so that people not subject to pressure to be accurate, truthful, then freedom of speech is undermined.  

- If speech is driven by interest groups or media interests, and they are not held to account, free speech is debased.

-Speech should be fearless, but not shameless.  

-There can be institutions to protect speech from becoming shameless; press councils can play this role (one hopes).   Essentially, such press councils shame speech that is inaccurate.
- There are no natural speech rights, the law has to define them so that each person can enjoy free speech and exercise it.

- I am in favour of a robust culture of free speech whereby people can learn that others do not necessarily share their views, that they see things differently.

Questions, comments to Pettit
1. Might not people feel intimidated in certain situations and so not have free speech by this view?  PP: Timid souls will be intimidated and so not enjoy full freedom of speech.  And some styles and cultures of communication are inimical to free speech.

2. Protection should be from institutional punishment for speaking freely.  PP: To protect FS in the broader sense, we need powers to enable people to be less subject to pressures.  Rights, powers and options are all part of the package.

3. What about speech that offends?  Is it to be protected?  (Peter B.)  PP: The notion of offense is difficult.  If one allows offense to dictate, it leads to a less attractive society; too easy to have a slippery slope.  You have to learn that others do not share your beliefs.  But is there a limit?  What about the minority that takes offense easily, offending them often leads to violence.  Then it becomes important to protect FS but hold people responsible as to how they exercise it.  There are variations in cultural responses.

Simone Chambers
Civility and public reason

-Reports often confuse free speech with civil speech.  Heated debate is not against free speech.  Not being heard and not being listened to are different matters.   While one may be heard, one cannot also guarantee that one will be listened to.  The rules of civility are enforced by society, not by the law.  

-There are different concepts of civility, such as ‘aesthetic civility’ (essentially, manners), ‘heroic civility’, ‘ethical civility’.  SC promotes the idea of ‘minimal civility’.  It pertains not to the content of speech but how it’s said. Used story of how her parents imposed order on family arguments to illustrate minimal civility.  Because it is difficult to get agreement about civility, let’s aim for the minimal basis.  Don’t set the bar too high, as in ethical civility.  

-But we want a standard that transcends culture.  

-Civility is most important when people deeply disagree.

-Shouting down, disruptive behaviour is a breech of (minimal) civility.  However, in discussions of deliberative democracy, some argue that if in a public forum there is a distinct bias (say, in choice of speakers) then disruption might be justified. Example of town hall meeting 1996 at Ohio State Uni. with Madeleine Albright, Sally Berger, which many members of the audience thought was a set up. SC says difficult to make such a call.

- Can requiring civility have a chilling effect on speech?  People might have to be encouraged to argue and express disagreement because many people do not like confrontation and argument.  Asking for civility does not mean there can be no partisanship.  There is a ‘culture’ of having to appear very calm and reasonable in public debate.  But this is not needed for (minimal) civility.

Questions, comments to SC
1. These issues are not just for academic philosophers.  Australians do not realize how their speech may be prevented.  This person was jailed for six months for material on his website –contempt conviction.  SC:  The state has great power re hate speech but this was not the topic of my remarks.

2. Can’t appearing civil in discourse be used cynically in self-interest.  SC: Yes, and the emphasis on being calm and reasonable is not helpful.  We can allow people to express themselves strongly.

3. What about artists that set out to offend notions of civility?  They might be genuinely exploring spirituality.  SC: It is incivility if the intent is to break social bonds.

4. Can all societies embrace this concept?  To some, it might be a luxury.  

5. If incivility breaks social bonds, can civility create social bonds?  SC agrees this can happen.

Jeremy Waldron
What should a well-ordered society look like?

-Spoke initially about John Rawls (A Theory of Justice).

-What do we mean by a well ordered society? How important is the look of a society? What about degrading leaflets, posters?

-Many societies have statutes against group defamation and vilification.  Referred to various cases in Britain and the USA.  Ref. to speech codes on university and college campuses.

-Display issues have to do with the visible display of power.

-A society that allows group defamation cannot be a well-ordered society.  It is not correct, however, to say that the US is not a well-ordered society because of the history of racism and its continuance in places.  Every society has a history, as Australia knows well.

-Hate speech refers to private persons, but sometimes hate speech issues impinge on the public sphere.  For instance, in the US, there are laws against cross burning on public property, but if there is cross burning on one’s own property with the intent to send a message to neighbours, this may be considered illegal.  Cannot draw a simple private/ public property line in such matters.

-Private displays may take on a public aspect if they are endemic.  Example is signs saying ‘No Jews’ in hotels.  If there are many, many instances of defamatory signs, this changes the look of a society.  Until racist signs are removed, you cannot have a non-racist society.

-On hate speech, we have to ask: what is the purpose of hate speech laws –to protect people from harm, from psychic wounding?  It’s acceptable to protect people, but we need more for a well-ordered society.  We need to give public assurance.  There must be signs of mutual acceptance of the law.

-When a society is defaced, assurance evaporates.  The very purpose of displays (e.g., racist displays) is to undermine public assurance in the law.  Racist expressions are intimations that the speakers will not uphold the law. So anti-hate laws undermine the haters.

-It is not enough to argue that the important thing is law enforcement.  The state can never have enough resources to fully enforce its laws, so societies need self-enforcement of laws by citizens.  Free speech absolutists who argue that hate speech and expressions should not be prevented fail to see the damage that those do to the assurance of the public.

-I am not trying to make a case for group defamation laws so much as wanting to deepen the sense of a need for assurance in society, to see mutual assurance as a public good that results in co-operation with the laws.

Questions, comments to JW
1. Applying the argument of how the society looks to schools: Private schools can discriminate against gays and lesbians.  So does not this contribute to a look of discrimination in society? JW: What if there is a genuine disagreement in society over a particular issue?  Could argue that you have to wait until there is a general agreement, then give assurances.

2. Case of Germany where displays of Nazi symbols are forbidden – now get codes that connote certain values and manage to escape the letter of the law.  JW: Yes, there is an arms race with codes.

3. The language laws in Quebec: Should the arguments versus the laws have been phrased in terms of how a multicultural society should look?       

4. Is it so easy to make a distinction between signs and reality?  In case of Rwanda, broadcasts are said to have been incitements; signs were doing the work of discrimination and hate.

5. Feminists’ concerns about the display of women’s bodies, exploitation is degrading.  JW agrees that there are degrading displays like this.  (Would he forbid them? Not clear).

6. The internet: Hate speech and pornography; tangible vs visible.  This can contribute to the subversion of civil society.

Helen Irving
Closing comments

-Ref. to the legal framework re free speech (FS): the law is limited by resources and capacities available to protect FS and also by the multiple forms of behaviour that constitute ‘speech’.

-Australia has multiple of approaches in law regulating free speech; there is no single hierarchy or principle of law such as is found in some other constitutional systems.  Rather, we have a patchwork, a pastiche, of approaches that concern FS.  We have no enshrining of rights as in the USA.

-Strangely, the topic of FS has rarely come up in the consultation re a possible charter of rights in Australia.  Why?  It does not mean that Australians are not interested in FS issues.

-A bill turns moral questions into legal questions; it conflates the element of collective good with the notion of legal rights and so could foreclose new ways of dealing with issues that arise in society.

- Australia has numerous approaches to protecting and regulating FS. Victoria and the Australian Capital Territory protect rights.  The states have a range of ‘anti –vilification’ laws. There are federal defamation laws.  There are state laws against obscene and offensive material, and even against using insulting words.

-Constitutional protection of political speech arises from provisions for representative government (in a section of constitution); it pertains to freedom of political communication and this has spread to freedom of political speech, but ‘political’ is not precisely defined.

-Case of Coleman and Power (2004), appealed to High Court:  Coleman was a law student who distributed fliers alleging Queensland police corruption.  He was arrested and charged with using ‘insulting words.’ He won on appeal on grounds of freedom of political communication but there were dissenting opinions.  The court held that political communication could include insults and that there is a tradition of insulting words in Australian history. This case showed difficulties in classifying freedom of political speech.

-How effectively can the law protect people from feeling hurt?  The law cannot do this.

- Referring to Pettit’s paper re ‘free citizen’ – is the concept inclusive or exclusive?  Is the non-citizen covered?

-Ref. to Chamber’s paper:  What are the institutional bases for this type of civility (i.e., her idea of minimal civility)? What is the role of the law?  Law plays a role in being permissive and enabling as well as coercive; so, the law facilitates civility.

-Re Jeremy’s paper: Feminists have raised the matter of the importance of appearances.  What does the public give approval to (re display)?  Pornography is a big issue everywhere.  Debates over the Muslim burka show that women’s bodies are used as proxies in other debates.

Podcasts of the introduction and the speakers can be accessed at the podcasts of the University of Sydney for 2009:

http://sydney.edu.au/podcasts/2009/index.shtml
