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Chapter 6

The Courts and Democracy

This book has presented an evaluation of Canadian courts according to the democratic benchmarks of participation, inclusiveness and responsiveness.  This analysis is unorthodox from two perspectives.  First, the usual debate about the courts and democracy centres on whether judges ought to make decisions that affect policy matters -- matters supposedly under the exclusive purview of elected legislatures.  In contrast, this book takes the position that judges always have and always will make decisions that affect policy.  As long as judges stay within the bound of jurisprudential principles, these policy-related decisions are an important part of the democratic process.  The central question is:  to what extent do these decisions promote democratic values such as inclusiveness and participation?  

Second, in addition to considering issues surrounding judicial decision-making, the book takes the position that we ought to be asking questions about the nature of courts as key institutions in a democratic polity in order to evaluate them properly.  For example, how inclusive are the courts in terms of representing the various ethnic and demographic groups in Canadian society?  To what degree do the courts as institutions facilitate appropriate public participation?  And how responsive are the courts to the public demand for a fair, impartial and expeditious dispute-resolution service?  These institutional questions are just as important as the content of judicial decisions in evaluating the contribution of courts to Canadian democracy.

In the pages that follow, I will provide readers with my own commentary on the current state of the Canadian court system under the headings of participation, inclusiveness, institutional responsiveness, and decision-making responsiveness.  I compare Canadian courts to courts in other liberal democracies rather than to a standard of absolute perfection, and I consider whether salient issues are being addressed or ignored.   Most importantly, I list some avenues for reform that it is hoped will make the Canadian court system more participatory, inclusive and responsive.

First of all, however, it would be useful to revisit the relation between courts and the other two branches of government, the executive and legislature.

<1>The democratic triangle:  courts, legislatures and executives

It has been two and a half centuries since Montesquieu made the claim that a separation of powers between courts, executives and legislatures in the United Kingdom ensured that each branch of government acted as a check on the other two, thus preventing tyranny and promoting liberty.  (Montesquieu, 1750)  What was intended to be a description eventually became prescription.  So it became assumed in democracies that judges ought not to "make" the law because that function is the exclusive preserve of the legislative branch; judges ought not to administer courts because that function is the exclusive preserve of the executive; and neither the executive nor the legislature should attempt to interfere with the adjudicative process because that is the exclusive preserve of judges.  

While Montesquieu's observations contain much wisdom, as a prescriptive tool they are too simplistic.  The law can never be entirely clear, and so judges necessarily have a law-clarification role that is tantamount to a limited legislative function.  Leaving courts administration exclusively in the hands of the executive leaves open too many opportunities for cabinet ministers or public servants to interfere unfairly in the adjudicative process, and so judges need to control, at the very least, those aspects of court administration that directly affect adjudication.  (Valente, 1985)  And although judges in a democracy need to act as impartially as possible, and therefore possess independence from the executive and legislative branches, the courts also need to be accountable in appropriate ways for the quality of the work they are expected to perform on behalf of our democracy.  Although of us think of accountability as being subject to the direction of a higher authority, the essence of accountability is the ability to demonstrate publicly the quality of one's work, and this is the sense in which I use the term.

The problem that some left- and right-wing critics of the Canadian judiciary have with many of Canada's judges is that they are too "activist"  in the sense that they have a tendency to substitute their own policy judgments for those of an elected legislature.  These critics see this tendency as both anti-democratic, and a violation of judicial impartiality.  On the other hand, it appears that these critics are motivated to criticize the judiciary only when a court makes a decision that they disagree with.  For example, during the 2004 federal election, Stephen Harper, leader of the Conservative party, vehemently criticized activist judges, and vowed that if he became Prime Minister, he would appoint judges who respected the will of elected legislatures.  However, in his earlier role as head of the right-wing lobby group, the National Citizens Coalition (NCC), he was not critical of the Alberta Court of Queen's Bench for striking down part of the Canada Elections Act prohibiting third-party advertising.  In fact, the invitation to the court to strike down the third-party advertising provisions had been brought by none other than the NCC.  And when the revised third-party rules were upheld by the Supreme Court in 2004 in a case that Harper himself initiated so as to get the rules struck down, Harper certainly did not praise the court for upholding the will of Parliament.  (Harper v. Canada, 2004)
Clearly, courts cannot stray from applying the law as written whenever the law is clear.  However, when the law is not clear, or when there is an apparent contradiction between the constitution and a lower-level law, judges cannot help but be "activist" in the sense that they need to decide the issue, and that decision will impact public policy.  What is important, then, is the extent to which these discretionary decisions advance democracy.  

Interesting though the judicial activism debate is, let's not forget the primary purpose of courts:  to resolve legal disputes according to law, fairly, impartially, and expeditiously.  They need to be responsive to the democratic imperative that they fulfill this purpose to the highest standard, and they need to demonstrate that they are doing so.  Because the courts are central institutions in our democracy, they must also be open to appropriate public participation, and as institutions must reflect the demographic characteristics of our society.

<1>Participation

Turning first to the issue of public participation in the Canadian court system, Chapter 2 outlined several ways in which the Canadian public can be appropriately participate:  involvement in judicial selection, in courts administration, as litigants or witnesses, as members of juries, through public interest group litigation, or through expert witness testimony.  We saw that although some progress has been made, public involvement in judicial selection and in courts administration is currently much more limited than it ought to be in a democracy.  The view is still held by a great many judges and lawyers that lay persons have little if anything to contribute either to judicial selection or courts administration.  There are two factors that will result in change:  a realization on the part of the public that the courts are there to serve the public interest, and that they therefore have a right and duty to have input, and courageous leadership on the part of democratically-minded attorneys general.

Members of the public as litigants and witnesses have ample opportunity to participate, although effective participation is often hampered by unnecessary delays and adjournments.  As well, cross-examinations of litigants and witnesses are sometimes unnecessarily demeaning, thus discouraging participation because of the desire to avoid the ordeal.  It is not unknown for innocent accused persons to plead guilty to minor offences just to get the court process over with, or for witnesses to find excuses not to appear in court in order to avoid it.  

Given the knowledge we now possess about research methods, the time may have come to investigate whether the trial system in both criminal and civil courts, together with the adversary system, constitute the fairest and most effective means of determining the facts.  Some civil law countries, such as the Netherlands, seem to manage quite nicely without trials.  Instead of trials, the evidence is assembled by both sides and filed with the judge, who may conduct his or her own investigations.  Hearings are held before the judge when necessary regarding particular facts or points of law, but it is not necessary to bring all the witnesses, litigants, and counsel together at the same time before the judge.  I am not arguing that this system would necessarily work better in Canada, but only that there may be more effective ways of proceeding with litigation that could result in less inconvenience to litigants and witnesses, and fairer results.  In some provinces, the rules allow for the examination in chief and cross-examination of expert witnesses in civil cases before certified examiners, and the transcript is filed with the court.  This procedure makes it a great deal easier to schedule trials, and is much more convenient for the experts.  Might similar procedures be utilized in some kinds of criminal cases?  What is called for is government-funded research into the entire litigation process to determine how it could be made more fair and effective.

The right to a trial by jury for serious criminal matters and some civil matters has always been a hallmark of public involvement in the courts.  However, if the jury system is to retain its legitimacy, steps need to be taken to ensure that jurors are not treated simply as tools in the arsenals of clever counsel who may wish to use jury trials to delay, to force a settlement in civil suits because of the added expense, or to evade justice through manipulating the jury selection system.  When the jury system was developed in the middle ages, the knowledge we currently possess about the selection of representative samples of populations did not exist.  It would make sense to make use of that knowledge in order to choose juries that more truly represent the talents, skills and backgrounds of Canadians in particular court districts.  Given an improved selection process, there would be less reason for challenges and objections to randomly selected jurors, and these should become the rare exception instead of the rule.  Juries that are truly randomly selected would be less likely to be misused by counsel, and more likely to be used for the purpose they were intended for -- to provide a fair assessment by the litigant's peers.

Opportunities for participation through public interest group litigation and expert witness testimony are quite extensive in Canada, thanks to liberal rules of standing and the willingness of Canadian courts to consider social science and historical evidence.  However, there are a number of issues that need to be addressed.  First, the adversary system cannot always be relied on to ensure that all the relevant evidence is presented.  In civil law countries, judges can conduct their own investigations, and this system seems to have resulted in greater fairness in some situations.  Is there a way in which Canadian judges could conduct their own research in cases where they are not satisfied with the extent of the evidence before them, while leaving this judicially-collected evidence open to examination and rebuttal by the litigating parties?  Second, as cases like Marshall, Askov and Morin have illustrated, neither judges nor lawyers are as skilled as they might be in utilizing social science and historical evidence effectively.  And third, social scientists and historians often lack the skills needed to present their evidence in a way that can be clearly understood and effectively used by lawyers and judges.  Clearly, more educational opportunities need to be provided to lawyers and judges about the use of social science and historical evidence, and social scientists and historians would benefit from an orientation regarding how to present their evidence in a fashion that is intended to be as useful as possible to the court.

<1>Inclusiveness

Canadian courts are indeed responding to the democratic need to be inclusive of Canadians of all ethic and social backgrounds, and to be inclusive of women.  As well, they are responding, to some extent, to the need to provide access to justice to all, regardless of social background.

Although lawyers and other legal professionals are not part of the court system per se, we have taken a look at their backgrounds because judges are drawn from amongst the ranks of lawyers, and because the backgrounds of lawyers and paralegals will impact the nature of the involvement of ordinary Canadians in the justice system.  Most Canadian law schools are making tangible efforts to encourage women, visible minorities, aboriginal Canadians and economically disadvantaged Canadians to enter the legal profession.  As a result, women now constitute about a third of Canadian lawyers, and half of the current graduates of a number of law schools are women.  Women constitute four-fifths of Canadian paralegals, however, and virtually all of the legal secretaries, indicating that there is still a tendency for men to dominate the top echelons of the legal profession (lawyers).  Aboriginal peoples are seriously under-represented in the legal professions.  There were virtually no aboriginal peoples in the legal professions midway through the last century, so the current participation rate of aboriginal peoples represents a vast improvement.  However, there would need to be four times as many aboriginal lawyers, and three times as many aboriginal paralegals as there are now, for these populations to hold a representative proportion of the legal professions.  Visible minorities and immigrants are fairly equitably represented amongst paralegals and legal secretaries, but their numbers would need to double amongst lawyers to achieve equitable representation.  However, the proportion of visible minorities and aboriginal Canadians entering the legal profession is in an upward direction.  The fact that the legal profession is becoming more representative of demographic groups in Canadian society means not only that Canadians who need lawyers will have greater choice, but also that greater choice available for judicial selection.

An examination of the backgrounds of Canadian judges shows, understandably, that the judges tend to exhibit the same demographic characteristics as lawyers, though lagging a little behind the demographic changes that have occurred amongst the lawyers.  About a quarter of Canadian judges are now women, which indicates a better representation of women than in most Canadian legislatures.  As with lawyers, we would need to have four times as many judges of aboriginal descent than we currently have for aboriginals to be equitably represented amongst Canadian judges.  As well, it is likely that new Canadians, including visible minorities, are under-represented in the Canadian judiciary, although the situation is improving.

Do Canadians of both genders have an equal opportunity to work in the courts?  Amongst the court support staff, women constitute two-fifths of the administrative positions, four-fifths of the clerks, and more than nine-tenths of the recorders and transcriptionists.  Nearly all of the sheriffs and bailiffs are men, and women working in the courts in general earn significantly less than men.  This shows that although progress is being made to promote gender equity amongst lawyers and judges, amongst court support staff gender occupational stereotypes are still predominant.  

In contrast, aboriginal peoples are equitably represented amongst court support staff.  And although visible minorities are under-represented, they are not as under-represented as they are amongst lawyers.  

Concerning litigants, our legal aid system appears to ensure that very poor Canadians have legal representation in criminal cases, and in some civil cases, which guarantees a degree of equity regarding the inclusion benchmark.  However, major cuts to legal aid during the 1990s, and a reduction in the amount of pro bono work done by lawyers since the advent of legal aid, have resulted in an increase in the number of poor and middle-income Canadians who go to court unrepresented.  Our system has not adequately responded to this challenge.  Given the demand for increasing public expenditures in the areas of health care and education, it is not likely that legal aid budgets will increase.  However, better services could be provided, and in a cost-effective way, to those who cannot afford lawyers by expanding the scope of services provided by community legal clinics.  This is an option that some powerful interests in the legal profession are bound to oppose because of the potential impact on their incomes, and so only persistent public pressure will result in the needed reforms.  As well, it should not be forgotten that increasing numbers of Canadians are deciding to represent themselves in court, even if they can afford a lawyer, and some Canadian courts and legal information services are responding to this challenge in creative ways by providing information about court procedures on the internet, on CDs, and videocassettes and DVDs.  Making it increasingly possible to access the justice system without lawyers, where the services of lawyers are not really necessary, is good for democracy.  On the other hand, where lawyers are truly necessary, the financial circumstances of litigants should not be an impediment.  It would be useful to research the possibility of creating a legal insurance scheme that would be universal, portable, comprehensive, and sustainable -- like Canadian health insurance was intended to be.

<1>Institutional Responsiveness

Overall, how responsive are Canadian courts as institutions?  Canadians expect their judges to be able to make decisions that are as impartial as possible after a fair hearing.  Most Canadians are satisfied with the quality of judicial decision-making, and Canadian courts have made important contributions to thinking about the nature of judicial independence and impartiality.  However, the independence and qualifications of Justices of the Peace, and members of administrative tribunals, are often overlooked because of our tendency to fixate on what's going on in courts presided over by judges.  When we look closely at JPs and administrative tribunals, we find too many examples of pure patronage appointments, lack of appropriate expertise, or lack of independence.  Clearly, these deficiencies at the lower levels of adjudication need to be addressed with some urgency.

And although procedures for ensuring appointments based on merit rather than patronage have improved during the last half of the twentieth century, there is some work to be done.  Particularly at the federal level, there is still too much room for political patronage in provincial superior court appointments.  This much was acknowledge by federal justice minister Irwin Cotler, who in the fall of 2004 hinted in a media interview that he would prefer a system of appointments that would result in the best judges regardless of their political persuasion, rather than the current system that might simply screen out the worst of the patronage hopefuls.  (Makin, 2004)  The procedure for elevating judges to appeal courts also needs reform.  At the moment, it is left entirely to the discretion of the Minister of Justice and the Prime Minister to decide on elevations from the lower courts to the appeal courts, and a greater potential violation of judicial independence is hard to imagine.  A selection committee system to recommend elevations, as recommended by Prof. Friedland, would be a welcome improvement.

The Martin government had attempted to "democratize" the process for appointment of Supreme Court of Canada judges by making the appointment process more transparent, and by having the appointments in 2004 ratified by an ad hoc committee consisting of seven MPs, a lawyer and a judge.  It is to be hoped that this interim arrangement will not become the permanent procedure, and that consideration will be given to striking a search committee for the Supreme Court whenever a vacancy occurs.  Such a search committee might include several MPs cutting across party lines, a nominee of the premier of the relevant province, a lawyer, a retired judge, and several non-lawyers selected to represent the public interest.  

Systems for handling complaints about judges for inappropriate behaviour are fair and effective, although they may be under-utilized because of a lack of public knowledge about where to lodge a complaint.  Now that good systems are in place for handling complaints, the time may be right to think positively about improving judicial performance, rather than just negatively about dealing with complaints.  Evaluation systems for judges, as recommended by Prof. Friedland (Friedland, 1995) could be utilized by judges to constantly improve themselves, just as professors benefit from student evaluations.  

With regard to expeditious justice, unnecessary delay has been a problem in courts from time immemorial.  As well, delay is a problem never resolved once and for all, because it is not always in the best interests of all litigants to move cases along as expeditiously as possible.  During the last three decades of the 20th century, some Canadian courts made inroads to tackle unnecessary delays through diverting out of the courts cases that are not appropriate for adjudication, through techniques such as mandatory or non-mandatory mediation, the use of caseflow management techniques by judges, the appointment of case management masters, and the creation of courts management committees to find solutions with the help of all interested parties.  There is no magic bullet that will prevent unnecessary delays, but appropriate leadership both from the judiciary and the executive, together with proper research and data analysis, can often resolve seemingly intractable delay problems.  Nevertheless, unless lawyers codes of ethics are revised to prohibit the use of delay as a tactical weapon, the best strategies for delay reduction will always encounter serious roadblocks.

<1>Decision-making Responsiveness

As Chapter 5 showed, the Supreme Court and other Canadian courts have, in response to representations from litigants, applied the Charter so as to promote higher levels of inclusiveness and participation, though the courts could clearly have gone further in some cases.  From my perspective, which is quite different that of the left- and right-wing Charter critics, courts perform an integral role in a democracy by adjudicating disputes about the application of basic democratic values enshrined in the constitution.  Judicial decisions have resulted in the greater inclusiveness of visible minorities, the mentally and physically handicapped, gays and lesbians, and aboriginal Canadians in Canadian political institutions.  For decades prior to the Charter, Canadian judges have stopped elected officials from abusing power.  Since the Charter, Canadian judges have through their decisions promoted public debate and participation regarding a number of issues, and have encouraged legislatures to use their research potential to puzzle through democratically acceptable balances between conflicting rights.  And the Supreme Court has provided a thoughtful analysis of the democratic considerations that would apply if a province indicated a desire to secede from confederation.  By and large, judicial decisions that have impacted policy matters have advanced rather than retarded Canadian democracy.

Furthermore, there is no reason why the courts should have the "last say" in these kinds of cases.  In Canada, governments can use the S. 33 override to set aside judicial interpretation of some of the key parts of the Charter of Rights.  And as scholars such as Hogg and Bushell, and Monahan, have shown, governments can usually achieve their policy objectives while at the same time adhering to judicial interpretation of the constitution (Hogg and Bushell, 1999, and Monahan, 1987).  Finally, the Canada's "aggregate legislature," the legislatures of seven provinces representing 50 per cent of her population, together with the federal Parliament, has the ability to amend the Charter if they can't live with judicial interpretation of it.  To limit the judicial role in democracy, as Harper would have us do, would be to limit democracy itself.

Overall, suffice it to say that Canadian courts are doing very well in some areas, such as their contribution to independence and impartiality, but that there is a great deal of room for improvement in other areas, such as public participation in courts administration and judicial selection, responsiveness to problems of unnecessary delay, support for self-represented litigants, and the respectful treatment of juries, witnesses and litigants.  My hope is that in highlighting issues that deserve attention, these issues will be taken more seriously by judges, lawyers, elected members, and the Canadian public as a whole.  

