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YORK UNIVERSITY

Atkinson Faculty of Liberal and Professional Studies

School of Social Sciences
PUBLIC LAW II: THE CHARTER OF RIGHTS AND FREEDOMS AND THE
LIMITS OF PUBLIC ADMINISTRATION

AK/POLS 3136 3.00 A
Summer D2 2009
(Cross listed to: AS/POLS 3136 3:00 A; AK/SOCSCI 3136 3:00 A; 

AK/PPAS 3136 3:00 A; GL/POLS 3136 3.00 a)

Course Director: Roger Rickwood, Ph.D., LL.B., LL.M., Adjunct Professor MPPAL and Fellow of McLaughlin College
Mondays and Wednesdays - 7:00 – 8:50 p.m.
Room:    Tel Bldg, 0006 7:00-9:00 p.m.
Tutorials:  Ross Building, Mondays & Wednesdays

       TUTR01 – Ross-S 130 (RR)  – 6:00-6:50 p.m.

       TUTR02 -  Ross-S 130 (JM)  -  9:00-9:50 p.m.

       TUTR03 -  Ross-S 133 (JM)  -  6:00-6:50 p.m.
Office Hours:  Room 127, McLaughlin College, 

                          Mondays & Wednesdays, 2:30 – 5:00 p.m. or by appointment
E-mail:  
  rogerrrickwood@aol.com (note there are 3 Rs in the middle) (Residence-Ottawa)


  rickwood@yorku.ca   (office)



  lofi@yorku.ca (Loretta Fiorini, AK/POLS course secretary)

Phone:

  416-736-2100 ext. 20610 ( McLaughlin office) (no voice mail)
  416-736-5128 (Shakira Bacchus , McLaughlin College Reception)

  416-736-5235 (Social Sciences/Equity Studies), Atkinson, Room 302)
  416-736-2100, ext 70597 (Loretta Fiorini, AK/POLS course secretary)
FAX:
416-650-3876 (Social Sciences/Equity Studies); 416-736-5436 (McLaughlin Office)
Tutor:   Jason Michelakos
Calendar Course Description

We focus on the Canadian Charter of Rights and Freedoms (CCRF), including freedom of expression legal rights, equality rights, language rights, aboriginal people’s rights and judicial review of public administration. 
Expanded Course Description

The object of the course is to introduce students to the substance, nature and political legal dynamics of constitutional rights in Canada.  The course will examine the influence of the Canadian Charter of Rights and Freedoms, both on jurisprudence (the philosophy or science of law) and politics in general.  Principles of legal interpretation and the practical political implications of Charter decisions  (the relations between law and politics and the appropriate characterization thereof) will be discussed.
Course Credit Exclusions:

See York University course website for AK/POLS3136 3:00 a, Public Law II D 2 session for course credit exclusions.

Required Reading:

-  Hogg, Peter, Constitutional Law of Canada, Student Edition 2008 (Toronto: Carswell, 2008)
-  Elliott, David W., Introduction to Public Law: Readings on the State, the Administrative –

       Process and Basic Values, Sixth edition, (Concord, Ontario: Captus Press Inc., 2007)

-  United Nations, General Assembly, Universal Declaration of Human Rights, 1948 (handout)

-  Additional handouts on specific rights (in-class distribution)
Grading Scheme/Weighting of Course Components


Mid-Term Test           -   40%

            Final Exam                 -   40%


Lecture Participation  -   10%*


Tutorial Participation  -   10%*

*Attendance will be taken during the lectures and during the tutorials.  Proof of attendance will be by signing in.  Failure to attend lectures and tutorials will adversely affect your class participation marks. This is a very short, intensive course; full attendance ensures success.
Students will only be able to take a make-up test if there are urgent and compelling circumstances for missing a regularly scheduled test, and valid documentation MUST be provided to substantiate an absence.  Documentation will be checked, and, if a student is unable to provide documentation, a grade of 0% will be recorded for the missed test.

Last date on which you can drop this course without 

receiving a grade is August 16, 2009.
Academic Honesty:  Students who cheat on exams will receive an F in the course and may be subject to expulsion from the university.  Please familiarize yourself with the Faculty policy on academic dishonesty.
Students with Special Needs:  Students with physical, psychological or learning disabilities may 

request reasonable accommodations, as set out in the Senate Policy on Students with Special Needs.  Such students should advise the Counselling Office, Course Director and Tutor at the earliest opportunity so that appropriate arrangements can be made.
Religious Observances:  Should students require accommodation because of religious

observance reasons, please contact the Course Director at the earliest opportunity.
 OVERALL COURSE ORGANIZATION

Class 1.  Monday, July 27 (No tutorials on this date)

1A:Introduction 
Topics,  Date Schedule, Instructional Methods,  Evaluation Weights and Mechanisms
Briefing on required books, supplementary handouts, lectures and web site resources

Distribution of Course Outline and completion of class contact cards

Communication of mandatory attendance and sign-in sheet policy

Definition of what constitutes a Constitution-unwritten forms, constitutional conventions,  written forms and organic statutes
1B: Protecting Civil Liberties & Basic Rights in the Administrative State Before the Canada Act, 1982(UK) and the Canadian Charter of Rights and Freedoms -Commercial Free Market and Limited State Action (Defence and Criminal Law)
UK constitutional, statutory and common law rights and their pre-1867 reception into Canada 

-the struggle for internal responsible government within the Empire and avoidance of American legal and political examples ( i.e. representative government and division of government powers, parallel federal and state court systems, US Bill of Rights & multiple criminal code jurisdictions)
-BNA Act, 1867, division of powers between Dominion and provincial governments and Mini Bill of Rights via constitutional entrenchment of certain language and religious education rights 

-Common law and civil law continued, all subject to the Colonial Laws Validity Act (UK) and JCPC and unified standardized national criminal code jurisdiction
-Legislative protection by democratic means and constitutional conventions
-Judicial protection of rights, Rule of Law, statutory interpretation, strict interpretation of criminal law  in favour of the accused
Evolving unified Canadian court structure according to ss.92, 96 and 101 BNA Act-major evolutionary stages of 1867 original set up, 1875 (establishment of SCC and Exchequer Court), 1935(cut off of JCPC appeals in Criminal case, 1947 (abolition of JCPC in civil cases), 1971 (creation of Federal Court), 1982 (expanded constitutional role of courts after passage of Canada Act, 1982 UK and Constitution Act, 1982). 
Judicial protection of rights by Division of Powers constitutional challenges and by Judicial review of administrative action.
Impairment of SCC expertise by allowance of per saltum appeals from provincial CAs direct to JCPC .
Utilization of almost unique Canadian method of  advisory reference cases by Canadian courts  expedites judicial determination of legal issues and depoliticizes argument.
Significant cases: Lord’s Day Alliance of Canada v. AG of Manitoba (1925) (Religious Discrimination), Henrietta Muir Edwards v.AG of Canada (1930) (Persons Case) (Gender Discrimination) Fred Christie v. York Corporation (1939) (Racial Discrimination), Margarine Reference (1951), and Labour Conventions Reference (1937), 
-Implied Bill of Rights (Duff doctrine), proponents and critics- Alberta Press Case
-Excess of jurisdiction and Rule of Law- Roncarelli v.Duplessis (1959), Saumur v.Quebec and AG of Quebec (1953)
Post WWII restraints on big government through Universal Declaration of Human Rights (UDHR) ,UN Social & Economic & Cultural Convention and UN Civil and Political Rights Convention
Passage of   1961 statutory Canadian Bill of Rights (CBR) applicable only to federal jurisdiction; judicial reaction to it  in Robertson and Rosetanni (1963), R. v. Drybones  (1970) and  AG of Canada v.Lavell (1974) cases followed by  subsequent elitist political campaigns for a US- like entrenched Bill of Rights plus  official language rights.
Readings: 

Elliott, ch.4, pp. 71-81ch.5, pp. 94-98, 102-103



     ch.6, pp. 106-115; ch.7, pp. 122-156Basic values)
Hogg, ch.34 (Civil Liberties), pp.677-690

UDHR and CBR (Handouts and website identification)
Class 2. Wednesday, July 29
2: After the Canada Act 1982 (UK) and Constitution Act, 1982- Use of Public Law and Public Administration in the Age of the Bilingual, Multicultural  Welfare State  to protect society ,solve  social problems, change society , protect civil liberties  and protect  basic  rights 
Patriation Reference (SCC) 1981 and Quebec Veto Reference (SCC) (1982) cases
Passage of the Canada Act 1982 (UK) and schedule B, Constitution Act, 1982 ,with schedule “Moderniztion of the Constitution”, including BNA Act ,1867 as item #1 renamed Constitution Act, 1867 
 2A: The Constitution of Canada and The Canadian Charter of Rights and Freedoms
Definition of Constitution of Canada includes Constitution Act, 1982 (CA 1982) and Constitution Ac,1867 (formerly BNA Act, 1867) and other statutes and parliamentary privileges; SCC respect for constitutional conventions in Patriation Reference Case, 1981
Section 52 Supremacy of the Constitution clause and the declaration remedy of Constitution Act, 1982 (CA 1982) - anything declared inconsistent has no force or effect
Origin, Content, Scope; Application, Justification of the Canadian Charter of Rights and Freedoms (CCRF)  in Constitution Act,1982, Ss 1-34  with special remedies in S.24. Section 32 of the Charter states that the Charter applies to the Parliament of Canada and government of Canada, and all matters relating to the territories and to the legislatures and governments of all provinces. This means the Charter applies only to public law matters and not to private law matters which continue to be regulated by federal and provincial statutes, such as the respective human rights codes which also apply to public law matters unless specifically exempted. Dolphin Delivery , Operation Dismantle cases.
Entrenchment of S.3 Democratic Rights and S.6 mobility rights subject only to constitutional amendment under processes authorized by S.52(3) and Part IV, CA 1982.

Expanded Enforcement Role of the Courts under Charter and S.52 of the CA 1982, 
Official Language and Minority Language Rights are not in the CCRF but in CA 1982,

Ss. 16-22 and S.23 

CCRF Rights are subject to:

(1) Section 1 of CCRF (reasonable limits prescribed by law and justified in a free and democratic society clause) (The Queen v.Oakes, 1986 test);

 (2) the S.33 Notwithstanding Clause of the Charter (Applicable to S.2 and Ss 7 to 15, save gender equality as protected by S.28);

  (3) S.52 of the Constitution Act ,1982 guaranteeing co-existence and non-subordination of other constitutionally entrenched rights, such CA 1982, ss. 35 and 35.1 rights of the aboriginal peoples of Canada and CA 1867 religious education and language rights. See Adler case on entrenched Roman Catholic education rights in Ontario under BNA Act and alleged conflict with Charter;
 (4) S.25 of the CCRF prevents use of Charter rights to abrogate or derogate aboriginal rights in treaties or other rights that pertain to aboriginal peoples, and
 (5) S.27 of the CCRF requires interpretation of the Charter in a manner consistent with preservation and enhancement of the multicultural heritage of Canadians.

 Readings: Elliott, ch. 8, pp. 146-175 
2A.1: Comparison of Canadian Bill of Rights(CBR), CCRF, UDHR and USBR
Similar rights in CCRF and CBR but CBR contains rights missing from CCRF- s. 1(a) property rights due process clause and s.2(e) fair hearing guarantee in determination of  person’s rights and obligations. Both CBR and CCRF are similar to UDHR but do not contain broad UDHR social and economic rights and obligations. UDHR does contain property rights clause  not in CCRF  but in US Bill of Rights (USBR). 
Readings  Hogg, s. 35.4, pp.715-716 and p.1351 
 2B: Charter Basic Freedoms :
2B.1: Fundamental (Political )Freedoms (S.2), Democratic Rights (Ss.3-5) and Mobility Rights (S.6)
-S. 3 Democratic Rights and  Prisoner right to vote- Richard Sauvé v. Canada (Chief Electoral Officer) SCC 1999;courts ruled “ yes” in disabled persons, judges and Canadians abroad and provincial prisoner voting  cases  and  but “no in” under 18 “ youth voting cases at Alta CA and Federal Court levels. No court order yet to allow prisoners to vote anywhere or in municipal elections; remedial application to Premier McGuinty in process
-S.2 freedoms of conscience, expression, religion, peaceful assembly and association  freedom of expression, including press and media communication , public opinion   polling, see Thompson Newspapers Co. v. Canada (Attorney General)  SCC 1998
- Sunday closing law –Big M Drug Mart(1985) (religion, criminal code and commercial activity)
-hate speech- R. v. Keegstra(1990); Maclean’s Magazine (2008) (courts , tribunals, CC and HR Acts)
-polygamy , S.2(a) religious freedom & S.27 multiculturalism-R. v. Blackmore (in court)
2B.2: Basic Legal Rights ( Section 7 Life Liberty and Security of the Person and related Fundamental Justice Due Process Rights)
-Assisted suicide, Criminal Code and right to die- Susan Rodriquez
-Abortion law and female reproductive rights -Morgentaler v. The Queen  (1988)
- Police and Crown Attorney Accountability – Askov and unreasonable trial delay, search& seizure (Southam), and entrapment ; S 24 (1) & (2) remedies and tort of misfeasance
-Right to interpreter, including right to French and English criminal trial and  pre-trial proceedings-Charter Ss 7&14 , Charter language rights, BNA Act and Criminal Code
-Wire taps, tazers, Security and Anti-Terrorism Measures &  Fading of Civil Liberties

Readings:

Elliott, Ch.8, pp 176-206, Ch.8, pp.137-143, Hogg, section 56.5, pp.1255-1261.
Sunday August 2, 2009   Last Day to enrol without permission of the Instructor
Monday August 3, 2009 Civic Statutory Holiday-University Closed-No Class. University registration and enrolment system is available on line for student access. 
Class 3.  Wednesday, August  5
3B: Equality Rights
3B.1:Equality Rights and S.15(1) and (2) and S.28 of CCRF  and the arrival  of  public funding of Charter challenges via Liberals and  LEAF etc and subsequent departure under Conservatives due to Real Women pressure
-  Women-NAPE v. Government of Newfoundland-Pay Equity vs., public finance crisis
-  Sexual orientation- Vriend and SCC and same sex marriage reference case
-  Disabled persons- Eldridge-right to sign language interpreter and application of Charter to so-called private bodies carrying out a public purpose pursuant to a statute
-  Nationality requirements- Andrews v. Law Society of BC
-Karen Law case on pension for young widow;human dignity test & S.15 discrimination
-R.v.Kapp , SCC ( 2008) –S.15 (1) and S. 15(2)- Affirmative Action Affirmed and human dignity test in Karen Law relaxed in securing aboriginal access to B.C. fisheries in manner discriminating against non-aboriginal fishers through federal fishery amelioration program.
3B.2: Inequality Claims Under “organic” Statutory Provincial and Federal Human rights Codes  as a cheaper and/or quicker alternative remedy to equality rights Charter challenges before the courts

Human rights commissions and tribunals and the duty of  reasonable accommodation –commercial balancing vs. undue hardship- partial privatization of human rights protection under Ontario Liberals and possible future elimination of separate institutions for courts by Hudak PCs..  Under present and just introduced Ontario legislation , OHRC no longer investigates and intervenes in alleged inequality cases but functions only as an educational body leaving alleged victim to investigate, finance and prove case on balance of probabilities before an Ontario Human Rights Tribunal adjudicator. 
Readings:
Elliott, ch. 11, pp. 207-236;recent case handouts on  SCC ‘s R.v. Kapp (2008) case

and Markovic v. Autocom Manufacturing  Ltd. (Ontario Human Rights Tribunal ) (2008)
In  Markovic case, OHR  tribunal adjudicator found  reasonable accommodation did not  require employer accommodation up to the level of undue hardship. OHRC had supported applicant Markovic in application before OHRT.  This was the  previous standard from SCC in  Theresa O’Malley  v. Simpson Sears’ case involving dispute over work schedule accommodation due to religious observance and also  Central Okanogan School District No. 23 v Renaud , See  also Meiorin  v. BC, Okanogan female fire fighter case due to excessive unrelated bona fide occupational requirements. In  Markovic , there is  an appeal pending on issue of  degree of reasonable accommodation  whether commercial balancing or  undue hardship is the standard.
Sunday August 9, 2009 Last date to enrol with the permission of the instructor

Class 4 Monday, August 10 MID-TERM In Class  EXAMINATION********************
Two hour closed book mid term  between 7 to 9 pm at the regular lecture hall.  The mid term is 40% of course value. Pt1 is a quiz of 25  multiple choice and true/false questions(25 points). Pt.2 consists of 5 short answers &definitions out of 10 choices(25 points); Pt.3 consists of one essay out of 4 choices(50 points). There will be no substantive tutorial before or after exam.   A consultative session  in Ross Room S130 before  the exam will be held by the course director as a last minute question and review session for interested students. 
Class 5  Wednesday, August 12
4: Language Rights  
4A: Quebec Official Language Legislation
Commercial Sign Laws –Proprietor Expression Rights versus Cultural Survival Rights
Equality and Freedom of Expression Rights and  Notwithstanding Clause Use- SCC decisions and Quebec legislative responses- S.33  Notwithstanding clause as a pressure valve
Readings: Hogg  and Elliott

4B.English and French Official Language in Charter Sections 16-22

Federal Head Office Access and Regional Office Access

Special Case of New Brunswick as Only Official Bilingual Province

Ontario and French Language Services Act (statutory non constitutional rights)

Readings: CA 1982, Ss. 16-22, Hogg and Elliott,
4B Minority Language Education Rights Charter Section 23

-Court Cases across Canada and Charter Challenge Program  
- Mandatory Court Supervision and the Limits of Judicial Action
  
Readings:
CA.1982, S.23
Hogg, ch. 55, pp.1127-1212
Hogg, ch. 56, pp. 1213-1246
Material handouts at lecture

5: Judicial Control of Public Administration through Administrative Law
5A:Traditional Principles of Administrative Law-Natural Justice and Rule against Bias
5B:Administrative Fairness

· Nicholson and Haldimand-Norfolk Regional Board of Police Commissioners and the Birth of  Administrative Fairness 
5C Administrative Law Reforms, 
Federal Court Act, Ontario Divisional Court and Statutory Powers Procedure Act and Quebec Innovations
5D:Fundamental Justice
 Charter Standard of “Fundamental Justice Restricted” By SCC To Proceedings Depriving  Persons of Liberty  Leaving Other Proceedings Still Subject to Common Law Standards of  Administrative Fairness , Bias,  Natural Justice and Statutory Procedures

-  S. 7 and criminal, quasi criminal and psychiatric detentions proceedings

5E:Review by the Courts of the Independence of Tribunal Decision Makers and the Reasonableness of their Decisions

-Wells Case (Newfoundland and Labrador)


-BC Rent Review Board Case- Trial Division and Court of Appeal 
- No constitutional right to a totally impartial and independent tribunal decision maker as opposed to these requirements for judges

- scope of substantive review of tribunals by courts clarified in Dunsmuir from standard in  CUPE vs. New Brunswick Liquor Board from three fold to two fold test

-requirement of administrative fairness for disciplined or terminated public servants as in Nicholson v. Haldimand Norfolk Regional Police Board of Commissioners case narrowed to only certain statutory office holders as most public servants are now considered contractual employees and subject to contractual rules & concerns for independence of public office holders in conflict with senior government officials as no longer guaranteed fairness process to air principled grievances

Readings:

-Elliott, Chapters 3,4, 5 and 6

Dunsmuir v. New Brunswick (SCC) (2008) case summary handout

Sunday, August 16 ,2009  Last Date to drop course without receiving a grade.
 The instruction team notes the graded feedback rule that requires graded feedback worth  at least 15% of the final course grade must be provided to students prior to  the final withdrawal date (i.e. August 16). Summer D2 courses are exempted from this rule due to the shortness of the instruction period but the team will attempt to comply in spirit with the general feedback regulation by providing a mark based on the quiz and short answer portions of the mid-term exam to students who request it on line by August 15, 2009 and as soon as possible in total in class, most likely on August 18 to facilitate preparation for the August 20th final exam.
Class 6 Wednesday, August 17
6: Individual and Group Rights 
6A: Individual and Group Rights and Collective Bargaining
SCC decisions imposing restriction on freedom of association rights and right to strike replaced by expansive adoration of right to join union and of respect for making the collective bargaining process work save in real emergency situations
Readings:
Elliott, ch. 11, pp. 37-241
Hogg, ch. 28, pp.595-654
Health Services v. BC Government, Collective Bargaining Protection Enhanced


    Case note handouts on Dunmore (not Dunsmuir) and Lavigne 
6B: The Special Case of Aboriginal Group Rights
Broadening the Definition of Aboriginal Peoples and Aboriginal World View

Indian Act definition of Status Indians, Inclusion of Inuit into Canada, Ongoing Development and Disputed Definitions of Métis Peoples from Riel and the Red River Rebellion to Present Day 

Constitutional Recognition of Aboriginal Peoples and Court Recognition of Aboriginal Title

Changing Standards of Evidence Admissible By Court to Prove Aboriginal Claims

Limitation on Crown Rights to Dispose of Land  Without Aboriginal Consent

Fiduciary Duty of the Crown with respect to Rights of  Aboriginal People

The Honour of the Crown and the Duty to Consult and Negotiate

Possible Replacement of Indian Act with Self Governing  First Nation,  Possible Extension of Private Property Rights to First Nation Peoples and Possible First Nation Courts& Diversions
Aboriginal Peoples and Future Constitutional Consultations – Coping with internal divisions.
Uneasy tensions, inadequate remedies and delay  in solving multiple problems of health, poverty, drugs and  disputed land bases after Residential School Apology, R.v. Kapp, &Kelowna Breach. 
Readings


Elliott, ch. 11, pp. 241-256

Hogg, ch. 28, pp.595-654


Elliott, p.17, Leroy Little Bear “Aboriginal People’s Standard”
Final Exam Review
Zone Identification of Quiz Question, Short Answer Questions and Essay Questions. There will be one essay question on  each of the following topics:  language rights, collective bargaining rights, scope of administrative law,  and aboriginal rights. Emphasis on Elliott and lectures for quiz and short answer content while Hogg material will be very useful in essay questions as well as Elliott and lecture materials.
7: Course Conclusion- Enhanced Democracy or Judicial Tyranny
Parliamentary Sovereignty and the Rule of Law under the Constitution  after 1982.
Judicial Power Expansion from Common Law Interpreter to Almost Ultimate Arbitrator.
Unaccountable Judicial Tyranny or Constructive Democratic Dialogue in the Post Meech Lake and Post Charlottetown Accord  in era of frozen Constitutional reform and amendment ?
Class 7 Wednesday August 19, 2009  FINAL IN CLASS EXAM *********************
Final in Class Closed Book Examination will be held between 7 and 9pm at the regular lecture hall. No tutorial before final exam or after. 6 pm CD review session in Ross S 130.
This exam is worth 40% of course value. Pt. 1 is for 25 points - 25 true false/multiple choice quiz questions-1 mark each; Part II- short answer and definition questions is  for 25 points – 5 questions at 5 marks each-10 choices; Part III Essay- write one essay is  for 50 marks / four choices in point or paragraph form. Final exams in summer session D2 are conducted at the final class and not in a separate examination period. D2 courses are exempted from the no examination worth more than 20% rule for the final week of classes that applies to other university sessions due to the shortness of the instruction period.
Additional Information
See York Courses website for related university policies.

Website Resources (YU Moodle Wesbsite not yet on line but in development)
Constitutional and Administrative Law, MPPAL 6100 (Professors I Greene and R.Rickwood )  See also Professor  Ian Greene YU website for additional links and materials.
AK/POLS 3136 N Public Law II:The Charter and The Limits of Public Administration,  Winter 2009 Session on YU Registrar’s Course Site, Outline and  related Course Materials.
