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5  Legal Rights
A

bout 90 per cent of all Charter arguments raised in reported cases across all Canadian courts deal with one of the legal rights sections — sections 7-14.
 In the Supreme Court of Canada, about two-thirds of the Charter cases heard concern legal rights.
  The heavy use of the legal rights sections by litigants is partly a result of the familiarity lawyers have with legal rights in that most of these rights are simply codifications of common-law principles. As well, the legal rights sections give lawyers the opportunity to raise additional arguments regarding cases that would have gone to court anyway because of the criminal process. In contrast, many of the cases litigated under sections of the Charter dealing with the fun​damental freedoms, democratic rights, mobility rights, equality rights and language rights are cases mounted specifically to raise a Charter challenge.
When the Charter was in its infancy, observers like Peter Russell predicted that cases based on the legal rights sections were likely to produce the least controversial decisions because judges would simply continue to apply the same principles with which they were familiar under the common law.
 However, some legal rights decisions have had a surprising impact either on the criminal justice system or on government policies. This is mainly because of two factors: (a) the inclusion of some "new" legal rights in the Charter as well as a broader description of some older ones (see chapter 1), and (b) the fact that the Charter, as part of the constitution, invites judges to expand the traditional common-law protections. This chapter will consider fourteen of the Supreme Court's most prominent legal rights decisions.

Unreasonable Search and Seizure: Hunter v. Southam

On April 19, 1982, two days after the Charter became law, officers from the Combines Investigation Branch appeared at the Edmonton Journal. They demanded to search the newspaper's offices, and they had with them a search certificate granted by the Restrictive Trade Practices Commission, the body responsible for enforcing the federal Combines Investigation Act. The certificate read as follows:
You are hereby authorized to enter upon the premises hereinafter mentioned, on which I believe there may be evidence relevant to this inquiry, and examine thereon and copy ... any other book, paper, record or other document that in your opinion may afford such evidence. The premises referred to herein are those occupied by or on behalf of Southam Inc., 10006-101 Street, Edmonton, Al​berta, and elsewhere in Canada.
The search went ahead. Southam Inc., owner of the Journal, decided to test the Charter by requesting a court order to strike down the section of the Combines Investigation Act that authorizes such searches. Southam claimed that the act violated section 8 of the Charter, which declares that everyone has a right to be secure against unreasonable search or seizure. The Supreme Court of Canada decision was handed down in September 1984.
In order to appreciate the significance of the decision, it is useful to keep in mind that in the decade immediately prior to this case there was an enormous expansion of newspaper chains like Southam and Thomson.
 This change began to generate public concern, which came to a head in August 1980. Both Thomson and Southam had owned a newspaper each in Ottawa and Winnipeg. One newspaper from each chain closed in each city, leaving Southam with a virtual monopoly in Ottawa, and Thomson in a similar position in Winnipeg. The public outcry which resulted, led to the creation of the Kent Royal Commission on Newspapers, which reported in 1981. The commission hinted that the two newspaper chains may have breached the Combines Investigation Act in closing the two newspapers. The subsequent investigation by the Combines Branch led to the search of the Edmonton Journal offices.
Chief Justice Dickson wrote the unanimous opinion for the full Court. He pointed out that in order for the Court to give legal defini​tions to terms like "unreasonable search or seizure," it could not rely either on a dictionary or on the rules of construction that had been developed for non-Charter cases. Neither approach would lead to conclusive results. Dickson declared that the Court would take a "purposive" approach towards resolving such issues, meaning that the Court would define the various provisions of the Charter according to their historical and political purposes. Dickson quoted Viscount Sankey's decision in the 1930 "persons" cases (see chapter 1), in which Sankey described the Canadian constitution as "a living tree capable of growth and expansion within its natural limits." Dickson claimed that the Court needed to give the Charter a broad interpreta​tion, rather than to "read provisions of the Constitution like a last will and testament lest it become one."
Dickson said that the purpose of section 8 was to protect a right to privacy. He pointed out how common-law judges had for centuries protected individual privacy from illegal encroachment by the state, and he mentioned specifically the judgment of Lord Camden in Entick v. Carrington
 (see chapter 1). He said that a reasonable search would be one in which "the interests of the state in [intruding] come to prevail over the interests of the individual in resisting [state in​trusions]." Building on the common law relating to trespass, Dickson defined a "reasonable search" as one which is (a) authorized by a statute (this principle protects the rule of law) and (b) conducted after a search warrant is issued, unless the need for a search is so pressing that it would be unrealistic to obtain a warrant. The search warrant can be issued only by an impartial party (someone capable of "acting judicially," though not necessarily a judge), and that party must be satisfied that there are probable grounds to believe that an offence has been committed and that the evidence is located in the specific place to be searched.
The search procedures utilized by the Restric​tive Trade Practices Commission did not pass this test. First, the search warrant was not issued by an independent party. The members of the commission, who could issue search warrants, also had inves​tigative powers. Therefore, they could not be considered impartial, since they had an interest in the conduct of the investigation. Second, the Combines Investigation Act did not require that a search warrant be issued only after evidence had been presented to show probable cause; rather, the act required only the possibility of finding evidence.
Dickson claimed that to accept such a low standard would be to "authorize fishing expeditions of considerable latitude." Third, the warrant did not indicate a particular place but would allow all Southam offices in Canada to be searched. Dickson described such a warrant as "tantamount to a license to roam at large on the premises of Southam Inc" — an unreasonable invasion of privacy.
One naturally wonders whether the Supreme Court's standard for protecting individual privacy might prevent public officials like those in the Combines Investigation Branch from effectively carrying out their duties. Peter Russell discovered that by the time of the Supreme Court decision in Hunter v. Southam, the Combines Inves​tigation Branch had already modified its procedures for obtaining warrants so that they would comply with the higher standards.
 It appears that the lower standards were more convenient for the branch, but the new standards do not present any serious difficulties. The ability of the Charter to promote higher standards of procedural fair​ness in public administration is one of its positive effects.
Since the Hunter v. Southam decision, the Supreme Court has indicated some of the characteristics of what it will consider a "reasonable" invasion of privacy. In the Hufsky decision in 1988,
 the Court decided that a police officer's demand to see a person's driver's licence and insurance card during a spot check is not "an intrusion on a reasonable expectation of privacy.... There is no such intrusion where a person is required to [comply] with some legal requirement that is a lawful condition of the exercise of a right or privilege."
 The Court has also held that "writs of assistance" (blanket search warrants sometimes issued to the police for as long as they hold office) are unconstitutional,
 that taking a blood sample without legal authorization contravenes section 8
 and that, at Canada's ports of entry, persons whom the authorities wish to strip-search must be given the opportunity to contact counsel before the search can take place.

Fundamental Justice and the Refugee Determination Process
Canada's Immigration Act defines three kinds of immigrants who may apply to become permanent residents of Canada: persons who qualify according to a points system that takes into account employability and likelihood of adapting successfully to Canadian life; persons sponsored by relatives in Canada who are citizens or permanent residents; and persons who are refugees according to the Geneva Convention, that is, persons in need of protection because they have a well-founded fear of persecution in the country they are fleeing, owing to such factors as their beliefs or race.
Some refugees who wish to apply to Canada for protection do so at Canadian government offices abroad. Others come directly to Canada and make a refugee claim upon entry. According to the refugee determination process in place up to the Singh
 decision in 1985, those in the latter group were eventually examined under oath by an immigration officer, and the transcript of the examination was sent to the Refugee Status Advisory Committee. The committee would then advise the minister or his or her delegate about whether the applicant met the definition of a Convention refugee, and the minister or delegate would make a final determination. If the decision was against the applicant, the applicant could appeal to the Immigration Appeal Board within fifteen days. The Appeal Board would review the applicant's transcript and evidence submitted by the minister, but the applicant was allowed neither to examine the minister's evidence nor to have an oral hearing.
The events leading to the Singh decision involved Satnam Singh and several other Sikhs from India who had fled their home country because, they claimed, of the persecution they had suffered at the hands of Indian government authorities. The Refugee Status Advisory Committee kept a list of refugee-producing countries, and India was apparently not on the list. The troubles between the Sikhs and the central government had only recently begun, and at the time it had not been established by Canadian immigration officials whether In​dian government officials sometimes persecuted innocent Sikhs who were not participating in terrorist activities. (Later, the Refugee Status Advisory Committee recognized that there were some cases of unjus​tified persecution of Sikhs in India.) Thus, Singh's application for refugee status was rejected, his appeal was dismissed by the Immigra​tion Appeal Board, and he was ordered to be deported to India. Singh then appealed to the courts for a declaration that the refugee claimant procedures violated section 7 of the Charter, which guarantees "everyone" the right to "life, liberty and security of the person" unless "deprived thereof... in accordance with the principles of fundamen​tal justice." It should be noted that section 7 refers to "everyone," which means every human being, whether a citizen of Canada, a permanent resident or a visitor (whether visiting legally or illegally).
When the case was first heard by the Supreme Court, some judges were disappointed that no arguments were presented about the pos​sible relevance of section 2(e) of the Canadian Bill of Rights, which provides a right to a "fair hearing in accordance with the principles of fundamental justice for the determination of [a person's] rights and obligations." The Court reserved its decision and requested written submissions from both sides about this section of the Bill. These submissions were considered before the Court handed down its decision.
The panel assigned to the case consisted originally of seven judges, but Mr. Justice Julien Chouinard became ill and was unable to par​ticipate in the decision. Thus, the Singh decision is one of the few in which an even number of judges rendered a judgment. The six judges decided unanimously in favour of Singh, but three based their decision on the Bill of Rights, while the other three grounded their reasoning on the Charter. 
The Charter Decision
Madame Justice Bertha Wilson wrote the decision based on the Charter, with Dickson and Lamer concurring. Wilson was faced with two major questions. First, was Singh deprived of the right to life, liberty and security of the person? And if so, were the procedures followed in accordance with the principles of fundamental justice?
The phrase "life, liberty and security of the person" can reasonably be interpreted in a number of different ways. For example, "life," "liberty" and "security of the person" could be considered as separate concepts, the deprivation of any of which could be enough to trigger a potential violation of section 7. On the other hand, the phrase could be considered as a single concept. Wilson left open the question whether one or the other of these views should prevail, but she specified that even if the "single right" approach were eventually to be adopted, each of the three elements of the right would have to be defined by the Court. Because the "security of the person" element was the one that most directly applied to Singh's situation, Wilson discussed possible meanings of the term.
A broad interpretation of "security of the person" might contain one of the rights included in the Universal Declaration of Human Rights: "a standard of living adequate for... health and well-being . .. including food, clothing, housing and medical care and necessary social services, and the right to security in the event of... circumstances beyond [a person's] control." Wilson said that it was not neces​sary for the Court to decide whether such a broad definition should be adopted, because "even if one adopts the narrow approach advo​cated by the counsel for the Minister, 'security of the person' must encompass freedom from the threat of physical punishment or suffer​ing as well as freedom from such punishment itself." Thus, she concluded that the refugee determination procedures infringe the right to security of the person if they permit the authorities to deport someone to a country where his or her life would be endangered.
In approaching the question of whether the procedures followed in the refugee determination process were in accordance with the principles of fundamental justice, Wilson concluded that fundamental justice must at least include the factors that the Supreme Court had already deter​mined were implied by the phrase "fundamental justice" in section 2(e) of the Canadian Bill of Rights.
 For example, a "tribunal which adjudicates upon ... rights must act fairly, in good faith, without bias and in a judicial temper, and must give to [litigants] the opportunity adequately to state [their] case." Wilson allowed that procedural fairness "may demand different things in different con​texts," but she nevertheless was "of the view that where a serious issue of credibility is involved, fundamental justice requires that credibility be determined on the basis of an oral hearing." This is because without an oral hearing a refugee applicant would not have the opportunity of learning about all of the minister's evidence and therefore would not be able to respond thoroughly to the case against him or her. As a result, Wilson decided that the breach of security of the person (allowing deportation of a refugee applicant to a country where the applicant may be killed) was not in accord with the principles of fundamental justice.
Counsel for the government had "devoted relatively little time in the course of argument" to the question of whether a violation of section 7 could be upheld as a reasonable limit pursuant to section 1. In the absence of such evidence, Wilson determined that the violation of section 7 could not be justified under section 1.
The Bill of Rights Decision
Mr. Justice Beetz wrote the decision for the three judges who based their reasoning on the Bill of Rights; Estey and McIntyre concurred. Although Wilson in her decision agreed that the Bill "continues in full force and effect," those judges who based their decision on the Bill expressed no opinion about the applicability of the Charter. Thus, it is reasonable to conclude that the Bill of Rights was more central to the Singh decision than was the Charter. The Singh decision could therefore be considered as the first case since Drybones
 in which the Supreme Court had struck down a part of a statute based on the authority of the Canadian Bill of Rights. (In his decision, Mr. Justice Beetz declared part of section 71[1] of the Immigration Act inopera​tive.)
This resurrection of the Bill is a puzzling phenomenon. According to the Therens decision, discussed below, fear about abandoning legislative supremacy was the major reason why the Court gave a narrow interpretation to the Bill prior to 1982. Perhaps the judges have assumed that the advent of the Charter in 1982 signaled a softening of the importance of legislative supremacy in Canada, and that they were thus now free to give effect to the Bill. Beetz even referred to the statutory bills of rights as "constitutional or quasi-con​stitutional documents." Beetz interpreted the words "fundamental justice" in section 2(e) of the Bill in a similar fashion to the way Wilson had interpreted the same phrase in section 7 of the Charter. But Beetz pointed out that section 2(e) of the Bill has a broader application than section 7 of the Charter. Section 2(e) of the Bill provides "persons" — human or corporate — with the right to fun​damental justice in any case that affects their rights or obligations (which includes a wide range of situations). On the other hand, section 7 of the Charter provides only human persons with the right to fundamental justice, and then only if they are faced with the loss of their life, liberty or security of the person. 
The Impact of the Singh Decision
The Singh decision sent shock waves through Canada's Department of Employment and Immigration. The department had been totally unprepared for the Supreme Court ruling that refugee claimants should receive oral hearings. For two years after the Singh decision, the department was unable to develop a new refugee determination process that would incorporate the elements of fundamental justice specified by the Supreme Court. Instead, the old system continued, except that refugee claimants whose applications were dismissed by the Refugee Status Advisory Committee were granted oral hearings on appeal. As a result, the backlog in the determination of refugee cases increased from one year to more than three years. Some who appealed were bona fide refugees who would have been deported to their home country to face persecution or death had it not been for the Singh decision. Others, however, were not true refugees, but persons who wanted to immigrate to Canada for economic or family reasons and were unable to meet the regular criteria for immigration or family sponsorship.
Some self-styled "immigration consultants" and a few un​scrupulous lawyers began to advise their overseas clients that if they could not qualify to enter Canada under the immigration points sys​tem or the relative sponsorship program, they should come to Canada and claim refugee status even though they were not true refugees. The strategy was that because the refugee determination process was so backlogged, by the time they had exhausted their final appeal, they would have demonstrated that they could live as good Canadian citizens and perhaps the government would allow them to stay for "humanitarian" reasons. The result of the government's failure to act quickly to resolve the backlog of refugee cases was that thousands of refugee claimants arrived in Canada from countries like Portugal, Turkey and Brazil, which produce few, if any, refugees.  Finally, in May 1987 the Mulroney government introduced its new refugee determination bill, Bill C-55.  The legislation created the Convention Refugee Determination Division of the Immigration and Refugee Board, which was designed to provide refugee applicants with oral hearings.

In addition, the strategy behind Bill C-55 was to force the processing of most refugee cases to Canadian government offices abroad so that the procedures would not be constrained by the Charter. The Singh case and the fallout from it illustrate how the Charter can have a positive influence on the protection of human rights in the courts, but at the same time give rise to the development of compen​satory constraints by policy-makers in the executive branch. Rather than devising a system that would provide refugee claimants with procedural safeguards which the Court said were guaranteed by the Charter and the Bill of Rights, the government decided to create a system that would make it difficult for refugee claimants to invoke Charter rights in the first place.
Clearly, Canada and the other liberal democracies will continue to be faced with the problem of balancing a fair refugee-determination system against the need to prevent abuse, and against the pressures of local prejudices and misinformation, for years to come. Judicial policy-making under the Charter of Rights and the Bill of Rights will continue to play an important part in shaping how Canadians respond to this issue.
The Right to Life and Security vs. the Cruise Missile: The Operation Dismantle Case

In 1983 a number of organizations that were opposed to the testing of the U.S. cruise missile in Canada joined forces to mount a con​stitutional challenge to stop the tests. The organizations included some peace groups, labour unions, women's groups, church organiza​tions and medical doctors. The cruise missile is a small, low-flying, computer-guided weapon that can evade radar detection until eight minutes before it reaches its target.
The anti-cruise groups feared that once the cruise became opera​tional, the danger of nuclear war would be greatly increased. This is because officials in the former Soviet Union would have only seconds to decide whether to launch a retaliatory attack after their radar screens had picked up what might be a U.S. cruise missile attack. Moreover, because satellite detection of cruise missiles is impossible, agreements to limit nuclear weapons would become unlikely, thus leading to an escalation of nuclear weapons capabilities. Cruise tests were planned in northern Canada because the geography is similar to that in Russia. The anti-cruise groups reasoned that since the testing was an integral part of the development of the cruise, the testing contributed to the likelihood of a nuclear war. The increased risk of war deprived all Canadians of their security of the person, and a war itself would deprive many Canadians of their lives, contrary to the guarantees of life and security of the person in section 7 of the Charter.
When Operation Dismantle brought its case to the Federal Court of Appeal, lawyers for the government argued that the claim should not proceed to trial because there was no reasonable cause of action. The Federal Court upheld the government's position, and the anti-cruise groups appealed to the Supreme Court of Canada. Meanwhile, the cruise tests took place in March 1984. The Supreme Court released its decision in May 1985. The Court unanimously upheld the decision of the Federal Court.
The Court had three important questions to answer. First, are cabinet decisions subject to the Charter, even though no statutes are involved? Second, are issues like the government's defence policy "justiciable," that is, do they raise true legal questions? And third, if the first two questions are answered in the affirmative, should this particular case proceed to trial?
In Canada, federal and provincial cabinets derive their authority from two sources: legislation and the prerogative power. The preroga​tive power is inherited from pre-democratic English times when the monarch was the supreme power. Prerogative powers may be limited or abolished through legislation, but Parliament has not chosen to abolish the prerogative powers of the cabinet over foreign affairs and national defence. Counsel for the government had argued that the Charter should not apply to the prerogative powers of the cabinet. However, the judges all agreed that the wording of section 32(l)(a) of the Charter, which declares that the Charter applies, among other things, to the "government" of Canada, is broad enough to include all cabinet decisions. In chapter 2 it was noted that because of the adver​sary system, government lawyers will tend to argue for the narrowest possible interpretation of the Charter, even though the government that spearheaded the Charter boasted that it would protect the rights of Canadians in the broadest possible way. This particular issue is a good illustration of that tendency.
Government lawyers also claimed that matters such as defence policy are not justiciable, or outside of the proper jurisdiction of a court of law. The justiciability issue was suggested to them by a reading of U.S. Supreme Court cases dealing with the U.S. Bill of Rights, which have drawn a line between cases that raise "legal" issues and those that raise "political" issues. The former are justiciable, while the latter are not. The justiciability doctrine is based on the U.S. theory of the separation of powers. One branch of government is not supposed to encroach on the duties of another branch. "Legal" issues belong to the judiciary, while "political" issues belong to the legislature or executive.
The Canadian Supreme Court decided that to apply the U.S. jus​ticiability test to Charter issues was inappropriate. Instead of asking whether a particular issue is legal or political, the Canadian Court decided to ask whether a particular government action violated the Charter. Madame Justice Wilson described this approach as follows:
The question before us is not whether the government's defence policy is sound but whether or not it violates the [anti-cruise groups'] rights under s.7
[I]f we are to look at the Constitution for the answer to the question whether it is appropriate for the courts to "second guess" the executive on matters of defence, we would conclude that it is not appropriate. However, if what we are being asked to do is to decide whether any particular act of the executive violated the rights of the citizens, then it is not only appropriate that we answer the question; it is our obligation under the Charter to do so.

Thus, the Supreme Court of Canada has provided a wider scope for issues capable of being litigated under the Charter than the U.S. Supreme Court has for issues that may be litigated under the American Bill of Rights.
The main decision, which was written by Chief Justice Dickson, concluded that there was no basis for Operation Dismantle's statement of claim because the arguments of the anti-cruise groups were mere speculation. There was no evidence that foreign powers were almost certain to act in the way hypothesized by the groups opposed to the cruise. According to Dickson, it could just as easily be supposed that
lack of verification would have the effect of enhancing enforceability [rather] than of undermining it, since an inability on the part of nuclear powers to verify systems like the cruise could precipitate a system of enforcement based on cooperation rather than surveillance. In brief, it is simply not possible for a court, even with best avail​able evidence, to do more than speculate upon the likelihood of the Federal Cabinet's decision to test the cruise missile resulting in an increased threat of nuclear war.
Justice Wilson gave different reasons for agreeing that the anti-cruise groups did not have a case. She said that section 7 of the Charter protects individual rights. In order for a claim to go to trial under section 7, the claimants would have to argue that a cabinet decision threatened the lives, liberties or personal security of specific individuals.
Did the anti-cruise groups actually expect to stop the testing of the cruise through Charter litigation, or did they use the case to generate publicity for their cause? It is likely that those in the coalition with some legal training saw the challenge mainly as a publicity measure, while many of the rank-and-file members believed that they might actually win their case. There is a lesson here about how Canadians perceive civil liberties. Canadians unfamiliar with the intricacies of the legal system may tend to believe that whatever is morally right is probably also legally right when set against the Charter. Although some of those with legal training may also believe that the Charter enshrines moral values, others might be more apt to see the Charter as just another opportunity for winning cases regardless of moral right or for generating publicity regardless of legal foundation.
The Right to Counsel and the Therens Decision

The Charter not only protects the right to counsel as the Canadian Bill of Rights does, but it goes beyond the Bill to establish a right to be informed of the right to counsel. Exactly one week after the Charter came into effect in 1982, Paul Mathew Therens lost control of his motor vehicle and collided with a tree in Moose Jaw, Saskatchewan. The police, suspecting that Therens had been drinking, took him to the police station for a breathalyzer test. Therens cooperated in taking the test. He was not informed of his right to counsel, and he did not request to contact a lawyer. The breathalyzer test provided evidence for the crown to charge Therens with driving while having a blood alcohol content in excess of 80 milligrams of alcohol in 100 millilitres of blood.
The reason why Therens was not informed of his right to counsel was that the right to counsel takes effect, according to section 10(b) of the Charter, only "on arrest or detention." Therens was not arrested before the breathalyzer test, and the police did not consider that he was being detained. This is because Therens could have refused to take the breathalyzer test. Had he refused to take the test, however, he would have been charged with refusing to take a breathalyzer test, the penalty for which is the same as the penalty for driving with a blood alcohol content of "over 80." Nevertheless, the definition of "detention" formulated by the Canadian Supreme Court under the Canadian Bill of Rights did not include being requested to give a breath sample.
  Thus, the police were acting on what they con​sidered to be good legal authority by not informing Therens of a right to counsel at the stage of the breathalyzer test.

At trial, Therens's lawyer claimed that to admit the evidence against Therens would constitute a violation of the Charter. Section 24(2) of the Charter states that where "evidence was obtained in a manner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence shall be excluded if it is established that, having regard to all the circumstances, the admission of it in the proceedings would bring the administration of justice into disrepute."  The trial judge agreed that the evidence should not be admitted, and dismissed the charge against Therens for lack of evidence. The crown lost its appeal in the Saskatchewan Court of Appeal in April 1983 and appealed to the Supreme Court. In May 1985 the Supreme Court handed down its decision.
The Supreme Court dealt with four key issues: the status of Bill of Rights precedents as applied to the Charter; the meaning of "deten​tion" under the Charter; whether the failure to inform of and allow the right to counsel before the breathalyzer test is a reasonable limit; and whether refusing to admit the evidence in this case would bring the administration of justice into disrepute.
The Status of Canadian Bill of Rights Precedents
The crown argued that the framers of the Charter must have been aware of the meaning that the Supreme Court had given to "detention" under the Bill of Rights and that therefore it is that meaning which should apply to the Charter. Mr. Justice Le Dain, who wrote the decision for the majority about this issue, disagreed. He said that constitutional documents must necessarily use "general language which is capable of development and adaptation by the courts." He referred to the analysis of legal theorist Ronald Dworkin
, who claimed that constitutional language contains broad "concepts" that should not be reduced to narrow interpretations based on particular "conceptions" of the broader concept. Then Le Dain explained that the Supreme Court had given a narrow interpretation to the Bill because of the desire to defer to the principle of legislative supremacy. Because the Charter represented a "new constitutional mandate for judicial review," the definitions established under the Bill should not be taken as reliable guides to the meaning of the Charter.
The Meaning of "Detention"
Having rejected the definition of "detention" developed under the Bill, the Court needed to develop a new approach. The crown claimed that a person was "detained" only when compelled to do something and that a person could not be compelled to take a breath test. Le Dain disagreed. Because the consequences for refusing to take a breath test are the same as for being convicted of drinking and driving, "it is not realistic to speak of a person who is liable to arrest and prosecution for refusal to [take a breath test] as being free to refuse to comply.  Any criminal liability for failure to comply with a
demand or direction of a police officer must be sufficient to make compliance involuntary."
Le Dain then supplied a broad definition of "detention" that in​cludes what we could call "psychological detention":
Most citizens are not aware of the precise legal limits of police authority. Rather than risk the application of physi​cal force or prosecution for willful obstruction, the reasonable person is likely to err on the side of caution, assume lawful authority and comply with the demand. The element of psychological compulsion, in the form of a reasonable perception of suspension of freedom of choice, is enough to make the restraint of liberty involuntary.

Because "detention" was defined to include Therens's situation, the Court concluded that a breach of the Charter had occurred when Therens was given a breath test without first being told of his right to counsel.
Reasonable Limits to the Right to Counsel
On this issue, Mr. Justice Le Dain examined the relevant breathalyzer provisions of the Criminal Code and could find no express or implied limitation to the right to counsel. He noted that breath samples must be taken within two hours from the time that the offence was allegedly committed and that this time period does not "preclude any contact at all with counsel prior to the breathalyzer test." Because there were no limits "prescribed by law," section 1 arguments could not be entertained.
Whether to Admit Evidence That Would Bring the Administration of Justice into Disrepute
The final question the Court had to decide was whether this violation of a Charter right had brought "the administration of justice into disrepute," so that the evidence should be excluded pursuant to section 24(2) of the Charter. The majority of the Court concluded that the evidence should be excluded. According to Mr. Justice Estey:
Here the police authority has flagrantly violated a Charter right without any statutory authority for so doing. Such an overt violation as occurred here must, in my view, result in the rejection of the evidence thereby obtained. To do otherwise than reject this evidence on the facts and cir​cumstances in this appeal would be to invite police of​ficers to disregard the Charter rights of the citizen and to do so with an assurance of impunity.
Mr. Justice Le Dain had suggested an alternative approach. For this particular case, the evidence should be admitted, but in all future cases where a person being requested to take a breathalyzer test was not told of his or her right to counsel, the evidence would be excluded. The majority rejected this approach, however, because it would not send a clear signal to the police that they must take the Charter seriously. Mr. Justice McIntyre took a polar-opposite view. From his perspective, to exclude the evidence so that Therens would go free on a technicality "would itself go far to bring the administration of justice into disrepute."
The disagreement among the judges about what it means to "bring the administration of justice into disrepute" underlines one of the problems of legal interpretation that has never been satisfactorily resolved. In interpreting vague phrases that seem to imply a com​munity standard, judges often try to apply what they consider to be the standard of the average reasonable person who is informed of the relevant circumstances surrounding the issue. Professor Dale Gibson of the University of Manitoba has suggested that litigants could con​duct public opinion polls about whether excluding a particular piece of evidence would bring the administration of justice into disrepute. The majority on the Court rejected this suggestion, both because it would increase the costs to litigants and because of the difficulty in explaining all the relevant circumstances to persons being polled. In the absence of hard evidence, then, the standard of the average reasonable person becomes a subjective standard set by the judges themselves. Because judges are specialized professionals who are drawn from the upper echelons of society, it is unlikely that they will be able accurately to guess the views of average, reasonable persons.  A less subjective standard is obviously needed, but our legal imagina​tions have not yet been capable of finding one.
In view of the Therens decision, readers may wonder whether persons who are asked to take a "roadside" breathalyzer test have a right to retain counsel before taking the test. (The roadside tests are used by police as an initial screening procedure; persons who "fail" the roadside test are asked to accompany a police officer to a police station, where breathalyzer evidence is collected that may be used as evidence in court.) In a 1988 case,
  the Supreme Court of Canada decided that the denial of the right to counsel before a roadside test is a reasonable limit under section 1. The Court pointed out an important difference between the Criminal Code provision governing roadside breath tests (Thomsen) and police station breathalyzer tests (Therens). The former Criminal Code provision states that a person shall provide a breath sample "forthwith" if requested to do so, whereas in the latter section, the breath test shall be provided "forthwith or as soon as practicable" (emphasis added). Thus, the roadside test does imply a limit "prescribed by law" to the right to counsel, since a breath sample could not be provided "forthwith" if counsel were contacted and consulted.
The Court decided that the limit implied by the roadside testing procedure was "reasonable" under section 1. The objective of the roadside testing procedure — "not only to increase the detection of impaired driving, but to increase the perceived risk of its detection"
 — is a pressing and substantial concern, and the means chosen to achieve the objective are proportional to it, particularly in view of the fact that the Therens decision guarantees that a person who fails the roadside test has a right to retain counsel before the police station test.
In another 1988 case, the Supreme Court decided that police spot checks on highways, while they do violate the Charter's section 9 right not to be arbitrarily detained, constitute a reasonable limit.
 This is because of the importance of detecting and reducing impaired driving.
Since Therens, the Supreme Court has developed a test for the exclusion of evidence that would bring the administration of justice into disrepute — section 24(2). In the Collins decision,
 Mr. Justice Lamer, writing for the majority, declared that the admissibility of evidence obtained in violation of a Charter right depends on three factors. First, if the admission of such evidence would prejudice the fairness of a trial, it should be excluded. Second, the more serious the Charter violation, the more compelling the need for the judges to exclude the evidence. Third, the evidence should not be excluded if to exclude would bring disrepute to the justice system. The Court has tended to exclude evidence when, as in the Therens case, there was a violation of the right to counsel
, but has sometimes admitted evidence in such cases if the Collins test has been met
. On the other hand, the Court has tended to admit evidence when there was an unreasonable search or seizure
, al​though such evidence may be excluded for compelling reasons
.
The B.C. Motor Vehicle Act Case and Fundamental Justice

Because a large number of serious motor vehicle accidents in Canada are alcohol related, provincial governments have legislated serious penalties for drinking and driving. The suspen​sion of driving privileges is one penalty often required by provincial legislation. In addition, to encourage safer driving overall, some provincial governments suspend drivers' licences for a specific period upon the accumulation of a certain number of demerit points. Unless the suspension of licences can be enforced, however, these sanctions do not serve as an effective deterrent.
In 1982 the British Columbia legislature amended its Motor Vehicle Act to create an "absolute liability" offence for driving without a valid driver's licence. A first conviction would result in a mandatory minimum fine of $300 and a mandatory minimum jail sentence of seven days. For subsequent convictions, the minimum jail sentence would become fourteen days.
Normally, judges assume that Parliament does not wish accused persons to be convicted unless they intentionally committed an illegal act or acted recklessly. This principle, known as mens rea, has been developed through the common law (see chapter 1). An absolute liability offence is one for which the accused person cannot claim as a defence that he or she was not aware of committing the prohibited act. The B.C. Motor Vehicle Act created an absolute liability offence because it declared that a person charged with driving without a valid licence could not claim as a defence that he or she was not aware that the licence was suspended. Perhaps the government feared that if a finding of mens rea was required, some of those guilty of driving without a valid licence might escape conviction — for example, by ignoring registered mail notices informing them of their licence suspensions.
Before 1982, legislatures in Canada could create absolute liability offences simply by stipulating that mens rea is not an element of particular offences. After 1982, it was not clear whether the Charter prohibited legislatures from creating absolute liability offences. Sec​tion 7 of the Charter guarantees everyone "the right to life, liberty and security of the person" unless deprived thereof pursuant to "the principles of fundamental justice." It was possible that "fundamental justice" included mens rea. To settle this issue, the B.C. government sent a reference to the provincial Court of Appeal in 1982. The case was appealed to the Supreme Court, which rendered its decision in 1985.
The question of whether mens rea is included in section 7 of the Charter raises the question of whether section 7 is substantive or procedural in nature. A procedural interpretation would mean that a legislature could enact a law that would deprive people of their "life, liberty or security" as long as the correct procedures of fundamental justice were followed — for example, a fair hearing before an inde​pendent and impartial judge, adequate notice of the hearing, the right to counsel and so on. A substantive interpretation would mean that even if the correct procedures were followed, in certain instances a legislature could not deprive a person of his or her life, liberty or security.
The substantive-versus-procedural issue is a product of the U.S. Supreme Court's interpretation of the "due process" clause in the American Bill of Rights. The fifth and fourteenth amendments to the U.S. constitution protect "life," "liberty" and "property" unless per​sons are deprived of them through "due process of law." Between 1905 and 1937 (a period known as the Lochner era, after a decision that set the tone for the period), the American Supreme Court inter​preted "due process" in a substantive way to strike down social policy laws that restricted anti-union activity and provided for maximum hours of work, minimum wages and maximum prices. The laws were considered by the judges to interfere with employers' "liberty" to contract with employees, and with "property" rights.
When President Franklin Delano Roosevelt's New Deal legislation was threatened, among other things, by this substantive interpretation of "due process," Roosevelt considered expanding the Court and "packing" it with judges who would interpret "due process" in a merely procedural way. The Court-packing scheme was never carried out, for in 1937 the Court changed its tactics. It overruled earlier decisions and abandoned the substantive interpretation of "due process" that had precluded some social welfare legislation. The U.S. Supreme Court has continued to interpret "due process" in a substantive way with regard to other matters, however. For example, in 1965 the Court struck down a law prohibiting the use of contraceptives, and in 1973 it struck down an anti-abortion law.

The framers of the Charter hoped to foreclose any possibility that the Canadian courts might indulge in a Canadian version of the Lochner era and thereby limit the potential of Canadian social programs. Thus, they carefully avoided any mention of "due process" in the Charter. Instead, they adopted the phrase "fundamental justice." This phrase is potentially synonymous with "due process." However, the Canadian Supreme Court had already defined "fundamental jus​tice" in a purely procedural way in a case decided under the Canadian Bill of Rights.
  In testimony before the Special Joint Committee on the Constitution in 1981, Jean Chretien, minister of justice, B.L. Strayer, assistant deputy minister, and F.J.E. Jordan, senior counsel, said that the phrase "fundamental justice" had been carefully chosen for section 7 as a signal for the courts to interpret the section in a procedural rather than in a substantive way.
In spite of this background, in the B.C. Motor Vehicle Act decision the Supreme Court gave "fundamental justice" a substantive inter​pretation.  Concerning the Bill of Rights precedent, Mr. Justice Lamer, who wrote the majority opinion, reminded his readers that in the Therens decision the Court had declared that before 1982 concern about legislative supremacy had prevented the Court from applying the Bill broadly. Therefore, Bill of Rights precedents could not be taken as reliable guides to Charter interpretation.
There were two issues related to the impact of the Parliamentary testimony of Jean Chretien and his officials. The first was whether evidence from a parliamentary committee hearing should be entertained by judges. Traditionally, common-law courts did not consider such evidence when determining the "intent of the legislature" because such evidence was considered to be an unreliable guide to the thinking of MPs as a whole. The only reliable guide was considered to be the legislation itself. In 1976, however, the Supreme Court decided that a blanket exclusion of certain types of evidence is unwise; whether to admit evidence should be determined by its potential relevance
.  Thus, the Court decided that to accept evidence from a legislative committee would be in keeping with the new approach to admitting evidence.
The second issue was how much weight should be given to the evidence. The Court assigned the evidence "minimal weight" for two reasons. First, there was no evidence that Jean Chretien and his officials represented the views of most MPs and provincial legislators. Second, according to Mr. Justice Lamer,
Another danger with casting the interpretation of s.7 in terms of the comments made by those heard at the Joint Committee Proceedings is that, in so doing, the rights, freedoms and values embodied in the Charter in effect become frozen in time to the moment of adoption with little or no possibility of growth, development and adjust​ment to changing societal needs.

Having given minimal weight to Jean Chretien's recommendation for interpreting section 7, Lamer had no difficulty in deciding that section 7 should be given more than a procedural interpretation. He described the procedural-versus-substantive issue as an American one, not relevant to the Charter because of its different wording. From the purposive perspective, Lamer claimed that section 7 was intended to protect "the basic tenets of our legal system,"
 such as "the dignity and worth of the human person"
 and "the Rule of Law."
 He claimed that sections 8-14 of the Charter are specific examples of how fun​damental justice is to be applied, and he noted that some of these provisions go beyond the provision of mere procedural safeguards.
Lamer concluded that a combination of a mandatory prison term (which deprives a person of liberty) and an absolute liability offence violates fundamental justice. He noted that such a violation of section 7 might be shown to be a reasonable limit under section 1 but that lawyers for the crown had failed to produce any evidence as to why this violation of fundamental justice should be accepted as a reasonable limit. In the absence of such evidence, the Court could only hold that the existence of a "reasonable limit" had certainly not been "demonstrably justified."

Mr. Justice Lamer's opinion in this case seems to be full of paradoxes. He first claimed that the procedural-substantive debate is not relevant to section 7 of the Charter and then interpreted section 7 in a substantive way. He accepted uncontested evidence from a par​liamentary committee hearing, and then assigned it minimal weight and decided contrary to that evidence. He claimed that the courts do not make policies but merely apply the law, and then proceeded to make a very important policy decision: that "fundamental justice" includes, and extends beyond, the legal safeguards in sections 8-14. But these apparent paradoxes may oversimplify a complex issue. The interpretation of "fundamental justice" in the context of the Charter continues to be one of the Court's most difficult policy-making tasks to date.
Judicial Independence and the Valente Case

In 1981 Walter Valente was charged with dangerous driving after an accident in which three children were killed. Dangerous driving is a serious Criminal Code offence that can result in a jail sentence. The case came before an Ontario Provincial Court judge in December In an effort to keep his client out of jail, Valente's lawyer argued that the trial violated Valente's right to an "independent and impartial" judge, which is guaranteed by section 1 l(d) of the Charter.  The Provincial Court judge decided that the argument had enough merit for it to be heard by a judge of a higher court. The Ontario Court of Appeal heard the case involving judicial independence early in In the meantime, two other Ontario Provincial Court judges and a justice of the peace announced that they would decline jurisdiction whenever a lawyer questioned their independence.  This series of events became known as the "judges' revolt."

The Ontario Court of Appeal found that Provincial Court judges qualify as independent and impartial for the purposes of the Charter, and this decision was confirmed by the Supreme Court of Canada in December 1985. In order to understand the significance of the Supreme Court decision, some familiarity with the relevant back​ground issues is necessary.
The Provincial Court
 is the basic workhorse court in each province. Over 90 per cent of all cases generated in Canada are heard at this level. The bulk of the workload of the Provincial Courts is composed of minor traffic and criminal cases, although Provincial Court judges can hear cases involving a number of serious offences, including several for which the maximum penalty is life imprisonment.  Provin​cial Court judges also hear family cases (such as custody disputes), young offenders cases and small claims cases. Canadians who be​come involved with the justice system are much more likely to form their impressions of Canadian justice in the Provincial Court than in any other court.
In spite of the importance of the Provincial Court, the working conditions and salaries of Provincial Court judges are generally not as good as for judges of superior courts in the provinces. There are historical reasons for this discrepancy. Before the 1960s, Provincial Court judges were known as "magistrates" or "police magistrates," and until reforms of the 1960s and 1970s, many had no legal training. The "real" judges were considered to be those in the superior courts.  Beginning in the late 1960s, however, all provincial govern​ments have raised the standards for appointments to their Provincial Courts; now all Provincial Court judges have legal training and have practised law for several years before becoming judges. Concurrently, the kinds of cases provincial court judges can hear have steadily increased in seriousness in terms of penal consequences in criminal cases or monetary value in civil cases.
The fact that Provincial Court judges are sometimes paid significantly lower salaries and have fewer benefits than judges in the higher courts has led to resentment among some Provincial Court judges. Valente's lawyer, no doubt aware of this situation, built his argument on those aspects of the relatively poorer working conditions of Provincial Court judges that might impinge judicial independence.
In part, the independence of superior court judges is protected by sections 96 to 100 of the Constitution Act, 1867. For example, Section 99 protects the security of tenure of superior court judges by stipulating that they shall hold office until retirement "during good behaviour," which means they cannot be removed for making decisions the government disapproves of. Moreover, they may only be removed with the ap​proval of both the Senate and the House of Commons, a public process intended to protect judges from arbitrary firings. Section 100 states that the salaries of the superior and district court judges must be set by an act of Parliament rather than by cabinet order, and it implies that the salaries of judges may not be lowered except during a general economic crisis. Valente's position was that, in order to be independent, Provincial Court judges required the same constitutional guarantees of their independence. In addition, counsel for Valente argued that superior court judges have their own benefit plans — presumably to protect their independence — while Provincial Court judges are enrolled in ordinary public service benefit plans.
Mr. Justice Le Dain wrote the opinion of the unanimous Supreme Court panel. The decision is an important one for two reasons. First, Le Dain distinguished between judicial independence and judicial impartiality. Impartiality, he wrote, is a "state of mind," while inde​pendence concerns the relations between judges and others — rela​tions that ought to be regulated so as to promote impartiality. Second, Le Dain declared that there are three "essential conditions" for the existence of judicial independence: security of tenure, financial security and institutional independence. All ought to be secured through reasonable measures such as legislation; however, Le Dain considered that constitutional guarantees, like sections 99 and 100 of the Constitution Act, 1867, were useful but not absolutely necessary. The security of tenure of judges could be guaranteed by ordinary statutes as long as the statutes stipulated that judges held their ap​pointments "during good behaviour" and as long as the removal process required an independent inquiry. The requirement of financial security could be met as long as a statute guaranteed judges a salary. And institutional independence could be achieved if judges could control those aspects of court administration directly related to decision-making.

Valente lost his case, but what emerged from the Supreme Court's decision was a working definition of "judicial independence" for the purposes of section 1 l(d) of the Charter.  The three “essential” conditions of judicial independence outlined in Valente remain the touchstone for the Supreme Court’s analysis of judicial independence:  security of tenure, financial security and institutional independence.  However, these terms are sufficiently vague as to have attracted additional litigation.
Post Valente:  Provincial Court Judges Reference

There have been a number of cases since Valente when the Supreme Court has responded to claims of violation of judicial independence.
  The most significant is the Provincial Court Judges Reference decision.


As a response to the recession of the early 1990s, several provinces responded to the serious recession then underway by introducing salary cuts across the public sector, including salary cuts that impacted provincially-appointed judges.  In Prince Edward Island, Alberta and Manitoba, these salary cuts resulted in the reduction of the salaries of the provincially-appointed judges of from 3.8 per cent to 7.5 per cent.   This salary reduction met opposition either from provincial judges associations or from criminal accused persons, who initiated court actions in which they argued that the cuts violated the principle of financial security of judges, as set out in the Valente decision.  This litigation reached the Supreme Court of Canada in 1996, and the Court handed down its decision in 1997.


Lamer wrote the decision for six of the seven judges on the panel.  He noted that the Valente decision addressed the independence of individual judges.  But what was at issue in the Provincial Court Judges case was the collective independence of the judiciary, and the institutional arrangements surrounding this collective independence.  Lamer emphasized that in addition to the three essential conditions  of judicial independence, there are two “dimensions” --  individual, and institutional or collective.
  In order to analyze the implications of collective independence, Lamer argued that the Court must take into account the “unwritten norms” of the Canadian constitution because the bare-bones wording of Section 11(d) of the Charter, and Sections 96 to 100 of the Constitution Act, 1867, do not cover all aspects of what we in Canada currently understand as judicial independence.  As an aid to interpretation, Lamer turned to the preamble to the Constitution Act, 1867:

 SEQ CHAPTER \h \r 1The preamble, by its reference to “a Constitution similar in Principle to that of the United Kingdom”, points to the nature of the legal order that envelops and sustains Canadian society.  That order, as this Court held in Reference re Manitoba Language Rights, [1985] 1 S.C.R. 721, at p. 749, is “an actual order of positive laws”, an idea that is embraced by the notion of the rule of law.
  


Lamer concluded that the essential condition of financial security had both an individual and collective dimension.  The individual dimension was decided in Valente:  judges must have salaries set by law in such a manner to prevent executive interference with judicial decision-making.
   He went on to state that 


 SEQ CHAPTER \h \r 1Given the importance of the institutional or collective dimension of judicial independence generally, what is the institutional or collective dimension of financial security?  To my mind, financial security for the courts as an institution has three components, which all flow from the constitutional imperative that, to the extent possible, the relationship between the judiciary and the other branches of government be depoliticized.
  

After a very lengthy set of reasons, the Chief Justice eventually concluded that in order to depoliticize sufficiently the relationship between the judiciary and the government, Judicial Compensation Commissions are essential to protecting the institutional independence of the judiciary.
  A Judicial Compensation Commission (JCC) is an independent body that makes recommendations regarding appropriate adjustments of judicial salaries at least every three years.  Judicial Compensation Commissions had been established some years earlier by the federal government and by some provincial governments to help insulate executive decision-making from Chief Judges and Justices in determining the appropriate level of judicial salaries.  They are typically tribunals composed of a representative of the government, a representative of the relevant grouping of judges, and a third member selected by the other two.  Lamer wrote that the recommendations of Judicial Compensation Commissions are not mandatory for governments to follow, but must be given “serious consideration.”

This logic of this decision, perhaps the most far-reaching of the Supreme Court’s decisions in its exercise of discretion, is hard to follow.

No matter how you read S. 11(d), however, it is hard to conclude that the plain wording of this section mandates the existence of JCCs.  As well, prior to this decision, no one ever suggested that the convention of judicial independence included JCCs.  JCCs are an invention of the late 20th century, not a time-honoured constitutional tradition.  The creation of these arms-length bodies as a buffer between governments and judiciaries is, without a doubt, a good idea, and represents another important Canadian contribution to the theory and practice of judicial independence.  But for the judiciary to state that JCCs are required by the constitution not only underlines the potential scope of judicial discretion, and also illustrates its potential for abuse.

Following this decision, the Supreme Court has addressed issues of judicial compensation in several cases.  To begin with, the Court was strict in requiring governments to prove that they had given the recommendations of JCCs “serious consideration” when rejecting some of the recommendations of JCCs.  However, more recently, the Court has become more lenient, perhaps as a result of the perception of some that it took too much license in the Provincial Court Judges reference.

The Oakes Case

As noted in chapter 1, one of the presumptions developed through the common law to protect civil liberties is that an accused person should be presumed innocent until proven guilty. Like all common law, this presumption may be reversed in specific instances with appropriate legislation. Such reversals of the presumption of innocence are known as "reverse onus clauses."

Up to 1986, the Canadian Narcotic Control Act contained a reverse onus clause. A person who was proven to be in possession of a narcotic was also presumed to be guilty of trafficking unless he or she could prove otherwise.  Thus, the traditional presumption of innocence applied only to a person charged with possession of an illegal narcotic. However, once possession was proven, the onus was reversed and there was a presumption of guilt with regard to trafficking. The purpose of this reverse onus clause was, of course, to curtail the use of illegal drugs, which was and is a very serious social problem.

David Edwin Oakes was charged with trafficking in narcotics in Ontario in 1981. At his trial, it was proven that he had been in possession of eight one-gram vials of hashish oil. It was then up to Oakes to prove that he was not also guilty of trafficking. Oakes claimed that he had bought the hashish oil for his own use and claimed that the reverse onus clause in the Narcotic Control Act violated section ll(d) of the Charter. Section 11 (d) states that any person charged with an offence has the right to be presumed innocent until proven guilty according to law in a fair and public hearing by an independent and impartial tribunal.  Oakes won at trial, but the Crown appealed.
Oakes argued in the Ontario Court of Appeal in 1983 that the reverse onus clause violated Section 11(d) of the Charter, and he won again.  The crown appealed to the Supreme Court of Canada. It was clear that the reverse onus clause in the Narcotic Control Act violated section 11 (d), but the crown claimed that this provision was a reasonable limit pursuant to section 1. This was because of the serious problem of drug trafficking in Canada and the need of law enforcement agencies to have effective means to suppress it.
As noted in chapter 2, the Supreme Court developed a two-part test for reasonable limits in its decision in this case. The first part of the test was that the government objective in violating a Charter right must be of sufficient importance. Chief Justice Dickson, writing for a unanimous seven-judge panel, declared that the government's ob​jective — "curbing drug trafficking by facilitating the conviction of drug traffickers" — was of sufficient importance to pass part one of the test.

The second part of the analysis, known as the proportionality test, has three prongs: (a) the rational connection test, (b) the least impair​ment test and (c) the general proportionality test (that is, the cure must not be worse than the disease). The chief justice failed the reverse onus clause on the first prong of part two of the test:
In my view, [the reverse onus clause] does not survive the rational connection test
[P]ossession of a small or negligible quantity of narcotics does not support the in​ference of trafficking. In other words, it would be irration​al to infer that a person had an intent to traffic on the basis of his or her possession of a very small quantity of nar​cotics…. 

In light of the seriousness of the offence in question, which carries with it the possibility of imprison​ment for life, I am further convinced that the first com​ponent of the proportionality test has not been satisfied by the Crown. Having concluded that [the reverse onus clause] does not satisfy this first component of propor​tionality, it is unnecessary to consider the other two com​ponents.

It should be noted that the issue Dickson was considering in the above passage was whether the reverse onus clause would result in irrational conclusions in any case, not just in this particular one. Obviously, Oakes had been in possession of more than a "negligible quantity" of hashish oil. According to the rule of law, laws must be applied equally to everyone. Therefore, if a law violates the Charter rights of some but not others, it cannot be declared inoperative for some but upheld for the others. Laws must be framed so as to be fair to all. Therefore, laws that violate the Charter rights of some, and cannot be saved under section 1, must be struck down.
The Court has made other important decisions about section 1l(d). In the Vaillancourt decision,
 the Court declared that the Criminal Code offence of "culpable homicide," a type of murder, violates the presumption of innocence. (Persons are guilty of culpable homicide if they act recklessly in a manner that may cause death and a death results, even if unintended.) The Court has also upheld the reverse onus clause in the Criminal Code that states that a person proven to have occupied the driver's seat in a vehicle is presumed to have "care and control" of the vehicle unless he or she can prove otherwise
. As a result, persons who are intoxicated and who are found in a driver's seat can be convicted of impaired driving whether or not their vehicle was in motion.
The Morgentaler Case

In 1985 Dr. Henry Morgentaler and two other doctors were convicted of procuring abortions contrary to section 251 of the Criminal Code. They appealed to the Supreme Court of Canada on the grounds that section 251 violated the rights of pregnant women to "liberty" and "security of the person" contrary to the principles of fundamental justice in section 7 of the Charter. The Supreme Court rendered its decision in January 1988.
Section 251 prohibits abortions unless they are carried out by a qualified medical practitioner in an approved hospital, and unless such abortions have been sanctioned by the majority of members of the hospital's abortion committee on the grounds that an abortion is necessary to safeguard a woman's "life or health." Approved hospitals are those which are designated by the provincial minister of health (who is under no obligation to approve any hospitals) and which provide specified services. There must be at least three doctors on the abortion committee, none of whom do abortions. Because of these restrictions, only about 40 per cent of Canadian hospitals are eligible to provide abortions. Moreover, only about half of the eligible hospi​tals have actually established abortion committees. The result is that women could obtain abortions in about only 20 per cent of Canadian hospitals.
The seven-judge panel that heard the Morgentaler case was seriously divided. Five judges decided in favour of Morgentaler's appeal, but for three very different sets of reasons, as outlined below.
Section 251 Violates the Procedural Rights of Women (Dickson, Lamer Concurring)
Chief Justice Dickson began by pointing out that it would be neces​sary only to consider the procedural implications of fundamental justice in relation to section 251; a substantive review would not be necessary because the case could be decided on procedural grounds alone. (See the B.C. Motor Vehicle Act case, above, regarding the procedural and substantive approaches.)
True to the purposive approach to Charter adjudication developed by the Court, the chief justice reasoned that the purpose of the guaran​tee of "security of the person" was, at the very least, to prevent "state interference with bodily integrity and serious state-imposed psychological stress." He concluded that section 251 violates security of the person because
every pregnant woman is told by the section that she cannot submit to a generally safe medical procedure that might be of clear benefit to her unless she meets criteria entirely unrelated to her own priorities and aspirations. Not only does the removal of decision making power threaten women in a physical sense; the indecision of knowing whether an abortion will be granted inflicts emo​tional stress .... Forcing a woman, by threat of criminal sanction, to carry a foetus to term unless she meets certain criteria unrelated to her own priorities and aspirations, is a profound interference with a woman's body and thus a violation of security of the person.

In addition, Dickson noted that the delays caused by the elaborate decision-making procedure required to obtain abortions, and the psychological stress caused by the decision-making procedures, also contributed to the violation of security of the person. For all these reasons, section 251 was held to violate the right to security of the person. (He left unanswered the question of whether section 251 violated the right to liberty.) Section 7, however, stipulates that certain violations of "life, liberty and security of the person" are acceptable: those that conform with "fundamental justice." Dickson therefore proceeded to a consideration of whether the violation of security of the person in section 251 conformed with fundamental justice.
Dickson reasoned that section 251 failed to meet the procedural standards for fundamental justice for several reasons. First, the ad​ministrative system established by section 251 is so cumbersome that the great majority of hospitals in Canada do not provide abortions. In other words, section 251 prohibits some abortions but permits others under certain conditions. These conditions, however, are difficult to meet in most locations. Therefore, the legal protection that section 251 supposedly provides to women whose life or health would be endangered by continuing a pregnancy does not in fact exist in many parts of the country.
Another difficulty, according to Dickson, is that section 251 provides no definition of "health." The evidence before the court was that
therapeutic abortion committees apply widely differing definitions of health. For some committees, psychological health is a justification for therapeutic abortion; for others
it is not. Some committees routinely refuse abortions to married women, while [others do not]…   It is not typi​cally possible for women to know in advance what stand​ ard of health will be applied by any given committee…. It is no answer to say that "health" is a medical term and that doctors ... must simply exercise their professional judgment.... [T]he absence of any clear legal standard to be applied by the committee in reaching its decision is a serious procedural flaw.

In other words, if a woman must meet a certain standard in order to obtain an abortion, she must know what that standard is. And the same standard, under the rule of law, must be applied to everyone.
   Having concluded that section 251 failed to provide fundamental justice, Dickson considered whether the provision could be saved under section 1. In defining Parliament's objective in enacting section 251, Dickson accepted the statement of purpose in the abortion law itself: to protect the "life and health" of pregnant women. He accepted this statement of purpose as being sufficiently important to pass the first part of the Oakes test. (Dickson noted that section 251 says nothing about protecting the fetus.) However, he concluded that sec​tion 251 failed all three prongs of the second part of the Oakes test. The complex administrative machinery was arbitrary and not ration​ally connected with the objective of the section. It infringed women's rights far more than necessary. And its negative effects were generally out of proportion to its benefits.
Section 251 Violates the Procedural Rights of Women, but Parliament Is Justified in Protecting the Fetus (Beetz, Estey Concurring)
Mr. Justice Beetz agreed with Chief Justice Dickson that "if an effec​tive and timely therapeutic abortion may only be obtained by com​mitting a crime, then s.251 violates the pregnant woman's right to security of the person." Therefore, section 251 would pass muster only if it met the requirements of fundamental justice, or failing that, if it were considered a reasonable limit under section 1.
Beetz also agreed that section 251 violated fundamental justice, but for different reasons than those advanced by Dickson. Beetz noted that section 251 provided women with a limited right to therapeutic abortions, and in addition he claimed that the "right to liberty" in section 7 of the Charter entrenched some minimum right to an abor​tion. However, he concluded that the crown had failed to demonstrate that it was necessary for all abortions to be performed in a hospital. As well, he could find no justification for the requirement that com​mittees established to approve abortions must consist of medical doctors practising at the hospital where the abortion would be per​formed. Nevertheless, he did think that the requirement for a second opinion about the necessity for an abortion was a reasonable one, given the possible conflict between the state's interest in protecting the fetus and a woman's interest in her liberty, security and health.
The risk resulting from the delay caused by [the in-hospi-tal provision and the resident committee provision] is un​necessary. Consequently, the requirement violates the principles of fundamental justice .... [These are] by no means a complete catalogue of all the current system's strengths and failings. It demonstrates, however, that the administrative structure put in place by Parliament has enough shortcomings so that [the abortion law] violates the principles of fundamental justice.

Beetz disagreed with Dickson, however, about whether the abor​tion law required a clearer definition of "health." He felt that a certain amount of flexibility was required in framing such a law and that medical doctors were entitled to exercise medical judgment. He regarded as having exceeded their authority those committees that routinely refused abortions unless approved by the woman's spouse, refused abortion requests from married women or refused to consider second abortions. Such decisions could therefore be reviewed by a court as exceeding the legal jurisdiction of the committees.
The most important aspect of the disagreement between the reasons of Beetz and Dickson, however, concerns the section 1 analysis. Whereas Dickson had taken the wording of the abortion law at face value and had considered its objective as protecting the "life and health" of women, Beetz concluded that this was only a secon​dary purpose. The primary purpose, he claimed, was to protect the fetus. From this perspective, Beetz found that the objective of section 251 was of sufficient importance to pass the first part of the Oakes test. However, he failed section 251 on the first prong of the second part of the Oakes test. Because section 251 contained unnecessary restrictions (like the in-hospital and resident committee provisions), the limit to a woman's section 7 rights was not rationally connected either with the primary objective of protecting the fetus or the secon​dary objective of protecting a woman's life or health.
Although Beetz and Dickson reached the same conclusion about the fate of section 251, their emphasis is quite different. Both con​demned section 251 for its procedural shortcomings, but Dickson's criticisms were harsher. Beetz stressed the legitimacy of Parliament's desire to protect the fetus, while Dickson emphasized the rights of women. Moreover, Beetz hinted that if Parliament corrected the pro​cedural deficiencies that he had pointed out, the abortion law might be found constitutional: "It is possible that a future enactment by Parliament along the lines of the laws adopted in [other] jurisdictions could achieve a proportionality which is acceptable under s.1."
Section 251 Is a Flagrant Violation of Women's Rights (Wilson)
Madame Justice Wilson was far more critical of the civil liberties abuses contained in section 251 of the Criminal Code than any of the other judges on the panel, although even she concluded that the state had the constitutional authority to regulate abortions some time in the second trimester.
Wilson agreed with Dickson and Beetz that section 251 violated a woman's right to security of the person, but for her the deficiencies of section 251 were more than procedural:
[T]he flaw in the present legislative scheme goes much deeper than that. In essence, what [section 251] does is assert that the woman's capacity to reproduce is not to be subject to her own control.... She is truly being treated as a means — a means to an end which she does not desire but over which she has no control. She is the passive recipient of a decision made by others as to whether her body is to be used to nurture a new life. Can there be anything that comports less with human dignity and self-respect?

Wilson considered that section 251, in addition to violating "security of the person," infringed the right to "liberty" in section 7. In coming to this conclusion, she analyzed the right to liberty from a purposive perspective and looked to the political theory of liberalism for sup​port. She referred to John Stuart Mill and the jurisprudence of the U.S. Supreme Court concerning abortion [118] and wrote that the guarantee of liberty is
tied to the concept of human dignity ... [which] finds expression in almost every right and freedom guaranteed in the Charter. Individuals are afforded the right to choose their own religion and their own philosophy of life, the right to choose with whom they will associate and how they will express themselves, the right to choose where they will live and what occupation they will pursue. These are all examples of the basic theory underlying the Charter, namely that the state will respect choices made by individuals and, to the greatest extent possible, will avoid subordinating these choices to any one conception of the good life .... The fact that the decision whether a woman will be allowed to terminate her pregnancy is in the hands of a committee is just as great a violation of the woman's right to personal autonomy in decisions of an intimate and private nature as it would be if a committee were established to decide whether a woman should be allowed to continue her pregnancy. Both these arrange​ments violate the woman's right to liberty.

Having decided that section 251 breached both liberty and security of the person, Wilson considered whether it did so in conformity with fundamental justice. She proposed that an infringement of a section 7 right that also infringed another Charter right could not possibly be considered to be in accord with fundamental justice. From her perspective, section 251 violated the guarantee of freedom of con​science contained in section 2(a) of the Charter. The decision about whether to have an abortion is a matter of conscience for the mother, and therefore no set of procedures will justify its abrogation. From Wilson's perspective, the right of women to decide about the con​tinuance of a pregnancy is a substantive right that could only be limited if the state could make a case under section 1.
Wilson agreed with Beetz that the primary government objective in section 251 was to protect the fetus. She considered this objective to be of sufficient importance to pass the first part of the Oakes test. But to meet the requirements of proportionality, the second part of the Oakes test, valid abortion legislation could not interfere with a woman's conscience during the first trimester of pregnancy. The appropriate point at which the state could begin to regulate or prohibit abortions would most probably occur some time during the second trimester: "The precise point in the development of the foetus at which the state's interest in its protection becomes 'compelling' I leave to the informed judgment of the legislature which is in a position to receive guidance on the subject from all the relevant disciplines."
Wilson did not deny "that the foetus is potential life from the moment of conception." However, she noted that "[i]t is a fact of human experience that a miscarriage or spontaneous abortion of the foetus at six months is attended by far greater sorrow and sense of loss than a miscarriage or spontaneous abortion at six days or even six weeks."

Canadian women have widely divergent views about the issue of abortion. It is not surprising that Wilson's opinion had a far more passionate tone than the other decisions and that it outlined in more detail the ways in which section 251 affected the liberty, dignity and security of women. Her emphasis on the primacy of a woman's conscience during the first trimester should not be taken as an endorsement of the "pro-choice" movement, but rather as an acknow​ledgment that in matters of conscience, no point of view can be "proven" correct. Therefore, when courts are called upon to give meaning to the vague and general phrases of the Charter — which after all is an entrenchment of liberal-democratic values — those values must guide the courts' deliberations.
Let Parliament Decide the Difficult Issue of Abortion (Mclntyre, La Forest Concurring)
Mr. Justice Mclntyre, supported by Mr. Justice Le Dain, would have upheld section 251. McIntyre based his reasoning on a narrow inter​pretation of the rights to "liberty and security of the person" in section 7 of the Charter and on a procedural interpretation of "fundamental justice."
Mclntyre was distressed at the possibility that the Court might give the Charter meanings its framers never intended it to have:
[T]he courts must confine themselves to such democratic values as are clearly found and expressed in the Charter and refrain from imposing or creating other values not so based…. The Court must not resolve an issue such as that of abortion on the basis of how many judges may favour "pro-choice" or "pro-life"
But there is a prob​lem, for the Court must clothe the general expression of rights and freedoms contained in the Charter with real substance and vitality. How can the courts go about this task without imposing at least some of their views and predilections upon the law? …. [According to Mr. Justice Harlan of the U.S. Supreme Court, it is a] "mistaken view of the Constitution ... that every major social ill in this country can find its cure in some constitutional 'principle,' and that this Court should 'take the lead' in promoting reform when other branches of government fail to act."

Mclntyre suggested that the Canadian Supreme Court had found a way to minimize writing the judges' own views into the constitution, and that was to pay strict attention to the "purposive approach" to Charter interpretation. The purpose of section 7, he claimed, was to protect specific rights clearly included in the concepts of life, liberty and security of the person. He could find no right to abortion specifi​cally included in these concepts. Moreover, he reviewed the history of abortion legislation in the United Kingdom and Canada to show that there never had been a right to abortion recognized in our political tradition.
As further evidence that Canadian legislatures had not intended there to be a right to abortion included in section 7, McIntyre quoted the testimony of Jean Chretien, then minister of justice, when he appeared before the Special Joint Committee on the Constitution in 1981:
Parliament has decided a certain law on abortion and a certain law on capital punishment, and it should prevail and we do not want the courts to say that the judgment of Parliament was wrong
[W]e do not want the words "due process of law." [This is because] it is a danger, according to legal advice I am receiving that [the phrase "due process"] will very much limit the scope of the power of legislation by Parliament and we do not want that.
Clearly, it was the former justice minister's hope that the insertion of "fundamental justice" into section 7 instead of "due process" would signal the courts to give section 7 a merely procedural inter​pretation, thus leaving Parliament's abortion law intact.
Because Mclntyre found that section 251 did not infringe either the right to liberty or security of the person, it was unnecessary for him to consider whether section 251 abridged fundamental justice. Nevertheless, he considered this issue in obiter to refute some of the conclusions of the majority. He agreed with Beetz that the word "health" was not too vague a standard to meet the requirements of fundamental justice. However, he disagreed with Beetz and Dickson that the administrative procedures established by section 251 un​necessarily restricted access to abortions. This is because he gave little weight to the evidence contained in the research studies cited by Dickson and Beetz; rather, he felt that the Court should "place prin​cipal reliance upon the evidence given under oath in court." None of the testimonies of medical doctors who had performed abortions produced examples of abortion applications ultimately refused, and no woman testified that her application for an abortion had been refused. Therefore, to McIntyre it was not clear that section 251 unnecessarily restricted access to abortions, and "the Court's role is not to second-guess Parliament's policy choice as to how broad or how narrow" the access to abortions should be.

Clearly, McIntyre's position is that unless the Charter is very clear, the Court should defer to the judgment of Parliament concerning policy issues such as access to abortion, as in this case, or concerning the right to strike. The three majority opinions, however, presented strong reasons for finding an infringement of security of the person in Parliament's abortion law. In the end, none of these approaches can be classified as the right one; the best one is probably the one that Canadians, over time, find the most convincing.
Each of the four opinions in the Morgentaler case raises cogent points. The decision of the Court should not be regarded as settling the issue, but rather as contributing towards a solution that is ap​propriate to our times. The judges' opinions are worthy of careful reflection by citizens and government policy-makers as a stimulus to further consideration of the issue.
Legal Rights and Restrictions on Evidence

Sexual Assault Evidence: Seaboyer and Mills
Canadian courts have had and will continue to have to navigate the stormy waters between admitting evidence in sexual assault cases in order to ensure a fair trial, and preserving the privacy of sexual assault victims.  Victims of sexual assault are unlikely to support charges against those who have offended them unless the privacy of their sexual history, as contained in confidential interviews with their therapists and social workers, is protected.  On the other hand, such evidence may help to exonerate an innocent individual who is unfairly accused by someone intent on victimizing an alleged perpretator.
Seaboyer

In the early 1980s, pressure was building on the Canadian government to reform the Criminal Code to allow the more successful prosecution of perpetrators of rape, and at the same time to encourage rape victims (overwhelmingly women) to register complaints with police.
  Similar reforms were occurring around this time in a number of U.S. states, the United Kingdom, and Australia.  Prior to the Canadian reforms in 1983, the common law, dating from times prior to the recognition of women’s equality, permitted an accused person’s lawyer in sexual assault cases to question her regarding her previous sexual activity in order to convince a jury that she had consented to the sexual activity in question.  Under such circumstances, it was understandable that many victims of sexual assault would be unwilling to notify police and request that charges be laid.  

The 1983 amendments to the Criminal Code added what became known as the “rape shield” provisions.
  The new Section 276 of the Criminal Code prohibited any attempts to produce evidence about the sexual activity of sexual assault victims other than with the person accused of sexual assault, except under very restrictive circumstances, and only after a judge approved the admission of the evidence in a hearing closed to the jury and members of the public.  

After these new provisions came into effect, Steven Seaboyer was charged with the sexual assault of a woman he had met at a bar.  He wanted to cross-examine the complainant about her prior sexual activity in order to try to prove that her bruises may have been caused by a previous sexual encounter, but during the preliminary hearing was not permitted to do so.  Seaboyer then appealed, claiming that the rape shield sections of the Criminal Code violated Sections 7 and 11(d) of the Charter.  When the case reached the Supreme Court in 1991, the Court dealt with another relatively similar case in which an accused person was challenging the constitutionality of the rape shield legislation, that of Nigel Gayme.  Nigel Gayme was 18 at the time of the alleged sexual assault that he was accused of, and contended that the 15-year-old complainant was actually the person who initiated the sexual activity at their school.  In order to pursue this argument, Gayme wanted to cross-examine the complainant about her prior sexual activity, but at the preliminary hearing was not permitted to do so.  Gayme also appealed, claiming that the rape shield provisions are unconstitutional.  Neither the trial judge in Seaboyer’s case nor the trial judge in Gayme’s case held a closed hearing to determine whether there should be an exception to the rape shield rule; both considered that the blanket exclusion of evidence relating to sexual activity other than with the accused would not permit them to allow an exception.


The Supreme Court had the difficult task of balancing the right to a fair trial of accused persons with the right of sexual assault victims to their privacy.  The decision of the majority of seven was written by Madame Justice McLachlin.  She began by summarizing her conclusion:
 SEQ CHAPTER \h \r 1My conclusion is that one of the sections in issue, s. 276, offends the Charter.  While its purpose -- the abolition of outmoded, sexist-based use of sexual conduct evidence -- is laudable, its effect goes beyond what is required or justified by that purpose.  At the same time, striking down s. 276 does not imply reversion to the old common law rules, which permitted evidence of the complainant's sexual conduct even though it might have no probative value to the issues on the case and, on the contrary, might mislead the jury.  Instead, relying on the basic principles that actuate our law of evidence, the courts must seek a middle way that offers the maximum protection to the complainant compatible with the maintenance of the accused's fundamental right to a fair trial.

There are two essential thrusts to McLachlin’s reasoning.  The first is the importance of ensuring that criminal accused persons have the ability to make a “full answer and defence.”  

 SEQ CHAPTER \h \r 1The right of the innocent not to be convicted is dependent on the right to present full answer and defence. This, in turn, depends on being able to call the evidence necessary to establish a defence and to challenge the evidence called by the prosecution.
  
McLachlin compared the new rape shield provisions in the criminal code with similar provisions recently enacted in several U.S. states, the United Kingdom and Australia, and concluded that the Canadian approach was amongst the most restrictive in terms of allowing judges discretion to admit relevant evidence:
 SEQ CHAPTER \h \r 1[Section] 276 is among the most draconian approaches to the problem of eradicating improper inferences as to consent and credibility from the evidence of the sexual activities of the complainant.  Section 276 follows the so-called "Michigan" model, which consists in a general prohibition followed by a series of exceptions.  The Michigan model is generally regarded as the most invasive of the rape-shield laws in so far as it admits of no judicial discretion to receive relevant evidence which may not fall into the enumerated exceptions.  Provisions in England, Australia and many of the United States generally allow for some measure of judicial discretion to deal with the impossibility of foreseeing all eventualities and avoiding the unfairness of excluding evidence which may be highly relevant to the defence.
  
Having concluded that S. 276 “overshoots the mark,”
 McLaughlin turned to whether it could be saved by S. 1.  Having already stated that the objectives of the legislation are laudable, she had no difficulty in deciding that the objectives of the legislation were pressing and substantial.  As for the three-pronged proportionality test, however, she concluded that the S. 276 does not minimally impair the rights of accused persons to a fair trial.

She then considered the impact of striking down S. 276.  She noted that common law principles must conform to the Charter, and so Canadian judges must now modify the sexist way in which the common law had been applied prior to the Charter:
 SEQ CHAPTER \h \r 1The rules in question are common law rules.  Like other common law rules of evidence, they must be adapted to conform to current reality.  As all counsel on these appeals accepted, the reality in 1991 is that evidence of sexual conduct and reputation in itself cannot be regarded as logically probative of either the complainant's credibility or consent.  Although they still may inform the thinking of many, the twin myths which s. 276 sought to eradicate are just that -- myths -- and have no place in a rational and just system of law.  It follows that the old rules which permitted evidence of sexual conduct and condoned invalid inferences from it solely for these purposes have no place in our law.
 
To assist judges in modernizing their application of the common law to evidence in sexual assault cases, McLaughlin suggested some guidelines:
1.
On a trial for a sexual offence, evidence that the complainant has engaged in consensual sexual conduct on other occasions (including past sexual conduct with the accused) is not admissible solely to support the inference that the complainant is by reason of such conduct:

(a) more likely to have consented to the sexual conduct at issue in the trial;

(b) less worthy of belief as a witness.

2.
Evidence of consensual sexual conduct on the part of the complainant may be admissible for purposes other than an inference relating to the consent or credibility of the complainant where it possesses probative value on an issue in the trial and where that probative value is not substantially outweighed by the danger of unfair prejudice flowing from the evidence.

3.   SEQ CHAPTER \h \r 1Before evidence of consensual sexual conduct on the part of a victim is received, it must be established on a voir dire (which may be held in camera) by affidavit or the testimony of the accused or third parties, that the proposed use of the evidence of other sexual conduct is legitimate. 

4.
 Where evidence that the complainant has engaged in sexual conduct on other occasions is admitted on a jury trial, the judge should warn the jury against inferring from the evidence of the conduct itself, either that the complainant might have consented to the act alleged, or that the complainant is less worthy of credit.

McLaughlin upheld the decisions of the judges at the preliminary enquiries of Seaboyer and Gayme to commit them to trial, and so it would be expected that the judges in their cases would take into account these principles in deciding whether to allow the cross-examinations that they had requested.
 

The Court’s majority decision was subjected to harsh criticism from women’s groups that did not trust judges to implement McLachlin’s suggested principles for re-interpreting the common law in a way that would encourage sexual assault victims to report violations to the police.  Justice Minister Kim Campbell decided on a new approach – to clarify in legislation the meaning of “consent” in sexual encounters, and to ensure that the decision about whether consent had been granted could not be based on a woman’s prior sexual activity or her conduct.  Someone making sexual advances would now be required to take reasonable measures to ensure that consent is given, and “intoxication, recklessness, or willful blindness” cannot be used as excuses.
  This new legislation, which in some ways restricted evidence in sexual assault cases more than the Supreme Court stated was permissible in the Seaboyer, underwent extensive Parliamentary review, and received all-party approval in 1992.  The legislation was upheld by the Supreme Court in 2000,
 and is sometimes pointed to as an example of a “dialogue” between courts and legislatures.

After the 1992 legislation came into effect, some defence lawyers began to use a new technique to defend their clients and to dissuade sexual assault complainants from agreeing to pursue charges:  attempting to obtain the confidential records of complainants that might embarrass them in court.  Up to this time, the Supreme Court had been relatively lenient regarding requests to obtain the confidential records of sexual assault victims, and in 1995 ruled in a 5-4 decision in O’Connor that the records of a complainant’s therapeutic records should not be difficult for the defence to obtain.
  There was a generally negative public response to the O’Connor decision, leading to intensive study of the issue in Parliament.  The consensus in Parliament was that the minority decision in O’Connor, which preferred a higher threshold for obtaining the therapeutic records of complainants, was preferable, and legislation was enacted to that effect.  This legislation was challenged in 1999 in the Mills
 case, and Parliament’s tougher rules for the admissibility of therapeutic records as evidence was upheld by the Supreme Court in an 8-1 decision.  Essentially, the Supreme Court in Mills supported its minority decision four years earlier in O’Connor.  Bateman et al., identify two reasons for this surprising result.
  First, in O’Connor the Court was adjudicating a common law issue rather than Parliamentary legislation, and so it was deciding in a “legislative vacuum.”  Second, the Court acknowledged the impact of “constitutional dialogue,” and emphasized that legislatures, in addition to courts, have an important role in interpreting the constitution.
 SEQ CHAPTER \h \r 1This Court has also discussed the relationship between the courts and the legislature in terms of a dialogue, and emphasized its importance to the democratic process….  See also P. W. Hogg and A. A. Bushell, “The Charter Dialogue Between Courts and Legislatures” (1997), 35 Osgoode Hall L.J. 75. If the common law were to be taken as establishing the only possible constitutional regime, then we could not speak of a dialogue with the legislature. Such a situation could only undermine rather than enhance democracy. Legislative change and the development of the common law are different. As this Court [has] noted … the common law changes incrementally, “while complex changes to the law with uncertain ramifications should be left to the legislature”.  While this dialogue obviously is of a somewhat different nature when the common law rule involves interpretation of the Charter, as in O’Connor, it remains a dialogue nonetheless.

Capital Punishment and the Burns case (2001)

Capital punishment for murder and other serious offences had been a feature of the Canadian Criminal Code from the earliest times until the mid-twentieth century, when a number of legal reformers, including Progressive Conservative Prime Minister John Diefenbaker, led a campaign against the practice.  Diefenbaker, a former defence lawyer in Saskatchewan, was disgusted by the executions of people whom he considered innocent.  

The last executions in Canada occurred in 1962.  From then until 1976, Prime Ministers Diefenbaker, Pearson and Trudeau commuted all death penalties to life imprisonment, and in 1976 Parliament abolished the death penalty for nearly all offences after a free vote in the house of Commons.
  In 1987, a motion to reinstate the death penalty at the pre-1976 state was defeated in a free vote in the House of Commons, and in 1998 the last remnant of the death penalty – which had been retained for some military offences – was abolished.


After the Charter of Rights and Freedoms came into effect, the question arose about whether Canada should be prevented from extraditing accused persons to countries that maintained the death penalty for offences for which the death penalty had been abolished in Canada, unless assurances were provided by the foreign country hat the death penalty would not be applied.  


Joseph Kindler had been convicted of murder in the United States and sentenced to death, but escaped from death row to Canada.  Once captured securely in Canada,
 he fought extradition back to the U.S. on the grounds that this would violate s. 7 of the Charter.  The Supreme Court ruled in 1991, in a 4-3 decision, that such an extradition would not violate S. 7 unless it “shocked the conscience” of Canadians, and in this case the Court decided that because the U.S. had a legal system similar to Canada’s, the conscience of Canadians would not be shocked.
   Shortly after the Supreme Court ruling, Kindler was extradited back to Pennsylvania, where he had been convicted of murder and sentenced to death in 1983.  Kindler then began a serious of court actions appealing the death penalty that reached the U.S. Supreme Court in 2009, and his death sentence was set aside in 2011.
  Part of Kindler’s argument was that in the Burns case of 2001, the Supreme Court ruled that prior to extraditing someone to a jurisdiction that retained the death penalty, in all but the most exceptional cases the Canadian government must receive assurances that the death penalty will not be applied.


The Burns case arose from the following situation.  In 1994, Canadians Glen Burns and Atif Rafay, both 18, travelled to Rafay’s parents’ home in Bellevue, Washington and murdered Rafay’s parents and sister so that Rafay would inherit their property.  They then returned to Vancouver, and eventually confessed to the murders to an undercover police officer.  The State of Washington applied to have them extradited to the U.S. for trial, and after a hearing by an extradition judge, the Minister of Justice ordered them extradited.  Burns and Rafay made a submission to the minister that extradition without an assurance from Washington State that the death penalty would not be imposed was a violation of Sections 6, 7 and 12 of the Charter of Rights.  The Minister nevertheless ordered the extradition without the assurance, and Burns and Rafay then applied for a court order that the Minister’s action violated the Charter.   The case eventually reached the Supreme Court of Canada.


The Supreme Court ruled in a unanimous decision that the Charter requires the Minister to seek and obtain an assurance that the death penalty will not be applied prior to extradition when extradition is to a jurisdiction that has retained the death penalty, in all but exceptional cases.
  The Court gave a number of reasons for its change of heart after the Kindler case.  Amongst these reasons were that in the intervening ten years, there had been several well-publicized cases of wrongful convictions in murder cases.
  Applying the death penalty in final; there is no chance to correct an error in conviction.  [ SEQ CHAPTER \h \r 1W]here capital punishment is sought, the state's execution of even one innocent person is one too many.”
 Second, since 1991 a number of countries had renounced the death penalty, and from an international perspective, the death penalty was increasing being recognized as cruel and unusual punishment.
  Canada had been at the forefront of encouraging the international community to abolish the death penalty.  Third, part of the cruelty of the death penalty was “death row syndrome” – the psychological stress on the prisoner resulting from waiting for the death penalty to be imposed.
  “[I]t is difficult to avoid the conclusion that in the Canadian view of fundamental justice, capital punishment is unjust and it should be stopped.”


Like Diefenbaker, during the ten years since Kindler the Supreme Court had become convinced that capital punishment not only risked sending innocent people to their deaths, but was abhorrent in nearly all cases.  The Court left open the possibility of deportation without assurance that the death penalty would not be imposed in exceptional cases, but in good judicial tradition, declined to define such cases – thus avoiding theoretical discussion in the absence of facts, and allowing future courts, with a more solid factual basis, to decide.  It is ironic that the Supreme Court’s change of heart was introduced in evidence in Kindler’s many appeals in the U.S., and the end result was that Kindler was saved from execution in a country that is currently going through the same excruciating debate about abolition of the death penalty that Canada went through earlier.

Fighting Terrorism while respecting human rights:  Charkaoui and Khadr

Charkaoui (2007 and 2008)

In 1978, Parliament enacted legislation creating “security certificates.”  Security certificates, issued by the appropriate cabinet minister, would allow for the detention of someone suspected of being a security risk.  The government’s evidence of the security risk would be reviewed by a Federal Court judge; at the government’s request, the evidence would be withheld from the person accused of being a security risk.  However, until legislative changes in 2001, an independent special counsel would review the government’s evidence, and act as an advocate for the person who was allegedly the security risk.  In 2001, in the aftermath of 9/11, Parliament abolished the special counsel procedure through the enactment of the Immigration and Refugee Protection Act (IRPA).  Under both the pre- and post-2001 systems, if the Federal Court judge was satisfied that the security risk was proven, the subject of the security risk was subject to deportation, even if the deportation meant the likelihood of torture or death.  At least 29 security certificates have been issued since 1991.

 
In 2003, Adil Charkaoui, a Moroccan immigrant and Canadian permanent resident pursuing graduate studies, was arrested in Montreal under a security certificate, suspected of being an al-Qaeda sleeper agent.
  He subsequently spent nearly two years in jail, then four years wearing a GPS bracelet, until the security certificate was quashed by a Federal Court judge in 2009.  In 2010, Charkaoui launched a lawsuit against the federal government for $24 million.
  The critical milestone leading to Charkaoui’s exoneration was the Supreme Court’s decision on Charkaoui in 2007.


In the Federal Court, Charkaoui argued that the security certificate scheme was unconstitutional in that it violated Section 7 of the Charter, amongst other sections.
  A unanimous nine-judge panel of the Supreme Court held that the post-2001 security certificate system violated Section 7 of the Charter, and could not be justified under Section 1.


The Court’s opinion, written by Chief Justice McLachlan, emphasized that

 SEQ CHAPTER \h \r 1a fair hearing requires that the affected person be informed of the case against him or her, and be permitted to respond to that case.
  
The Court acknowledged that 

 SEQ CHAPTER \h \r 1One of the most fundamental responsibilities of a government is to ensure the security of its citizens.  This may require it to act on information that it cannot disclose and to detain people who threaten national security. Yet in a constitutional democracy, governments must act accountably and in conformity with the Constitution and the rights and liberties it guarantees.


The Report of Mr. Justice O’Connor on the Maher Arar case had been released in 2006,
 and it was clear from McLachlan’s judgment that the judges were acutely aware of the lessons that had been learned from the Arar episode.  First, McLachlan referred to the harsh potential consequences of deporting someone to a country where they might face torture, which is what happened to Maher Arar after he was deported from the U.S. to Syria, and tortured, after U.S. security officials received erroneous information from the R.C.M.P. about Arar’s alleged ties to a terrorist organization.
  Second, McLachlin points out that the Arar inquiry utilized a “special counsel” procedure similar to that in place regarding security certificates prior to 2001:

 SEQ CHAPTER \h \r 1The Arar Inquiry provides another example of the use of special counsel in Canada. The Commission had to examine confidential information related to the investigation of terrorism plots while preserving Mr. Arar’s and the public’s interest in disclosure.  The Commission was governed by the CEA.  To help assess claims for confidentiality, the Commissioner was assisted by independent security-cleared legal counsel with a background in security and intelligence, whose role was to act as amicus curiae on confidentiality applications.  The scheme’s aim was to ensure that only information that was rightly subject to national security confidentiality was kept from public view.  There is no indication that these procedures increased the risk of disclosure of protected information.


McLachlan reviewed the pre-2001 procedure whereby a special counsel was appointed to represent the interests of the subject of a security certificate, and after reviewing all of the government’s evidence, to present a case to the Federal Court judge defending the person accused of being a security risk.  McLachlan’s favourable comments about the pre-2001 system might indicate that if that system were to be re-introduced, it might pass Charter muster.  Clearly, the Supreme Court wanted to know why the pre-2001 system had been abandoned.  

 SEQ CHAPTER \h \r 1Why the drafters of the legislation did not provide for special counsel to objectively review the material with a view to protecting the named person’s interest, as was formerly done for the review of security certificates … and is presently done in the United Kingdom, has not been explained.  The special counsel system may not be perfect from the named person’s perspective, given that special counsel cannot reveal confidential material.  But, without compromising security, it better protects the named person’s s. 7 interests.


It may be that the drafters of the 2001 legislation, as well as the majority in the Canadian Parliament, over-reacted to the horrific events of 9/11, curtailing human rights more than was necessary to ensure the security of Canadians.  


Following the Charkaoui decision of 2007, Parliament amended IRPA early in 2008 to provide for a special advocate to represent targets of security certificates before a Federal Court judge, similar to the pre-2001 procedure.  By the time the issue of the validity of Charkaoui’s security certificate again reached the Federal Court, the Canadian Security Intelligence Service (CSIS) had destroyed some of the relevant evidence it claimed to have against Charkaoui,  Charkaoui then applied for a stay of proceedings, and this litigation soon reached the Supreme Court.  In a unanimous decision, the Court decided that a stay of proceedings was not an appropriate remedy for the Supreme Court to order, but stated that all the evidence that all of the evidence that CSIS had against Charkaoui must be disclosed to the designated Federal Court judge.
  In 2009, CSIS refused to disclose all of the evidence it claimed to have, and the designated Federal Court judge stayed proceedings.  Charkaoui, then a full-time French teacher and Ph.D. student, became a free man.

Khadr (2008 and 2010)

In 2002, Canadian Omar Khadr was a 15-year-old soldier fighting for Al-Qaeda in Afghanistan because his father ordered him to do so.  He was captured by U.S. forces, and accused of killing a U.S. soldier.  While in detention in Guantanamo Bay, he was tortured by U.S. authorities on a number of occasions in attempts to obtain intelligence information.  In 2003 and 2004, Khadr was interviewed twice by Canadian officials who knew that the results of the interviews would be used as evidence against Khadr in a military tribunal hearing in Guantanamo Bay.  Khadr was not given access to legal counsel at the first interview.  The second interview occurred after Khadr had been deprived of sleep for three weeks, a fact known by the Canadian officials. 
 

In 2005, Khadr applied to the Federal Court for an order for Canadian officials to disclose to him of all of the evidence collected by the Canadian officials during their interviews with him.  The case ended up in the Supreme Court of Canada, and the Supreme Court released its decision in May of 2008.  Given that the United States Supreme Court on two occasions had declared that the regime to which Omar Khadr was subjected was illegal under U.S. domestic and international law, the Canadian Supreme Court declared that Khadr’s Charter S. 7 right to “life, liberty and security of the person” had been violated in a manner that was not in accord with the principles of fundamental justice.  The Canadian government was ordered to release to Khadr the transcripts of the interviews conducted by Canadian government officials in 2003 and 2004,
 and the government complied with the order.  

Around the same time, the House of Commons Subcommittee on International Human Rights
 was considering the Khadr situation, and issued its report in June.  The majority recommended that the government comply with Canada’s obligations under the UN Convention on the Rights of the Child, and request repatriation of Khadr so that he could be dealt with under Canadian law.  Khadr was then the only foreign national still held in detention at Guantanamo Bay.  However, the Conservative minority on the Committee rejected this recommendation, emphasized the possible risk associated with repatriating Khadr, and concluded that the usual standards of criminal law were impractical in a war situation and in particular when combating terrorism.
  The Conservative minority seemed to be arguing that in order to fight terrorism, the rule of law must be ignored.  As expected, the government did not request Khadr’s repatriation from Guantanamo Bay.

After Barack Obama won the U.S. Presidential election in November of 2008, Khadr’s lawyers advised Khadr to apply for a court order in Canada’s Federal Court to compel the Canadian government to have him repatriated to Canada.  The Obama Administration – which was opposed to the anti-rule of law Guantanamo Bay regime–wanted Khadr repatriated to be dealt with under Canadian law.  As well, given the Supreme Court’s unanimous ruling in the 2008 Khadr decision that the Canadian Charter of Rights and Freedoms applied extraterritorially when there is a clear violation of Canada’s international human rights obligations, it seemed a good possibility that Canadian courts would order Khadr to be repatriated.  

The Federal Court of Appeal agreed with Khadr’s argument.  However, a unanimous Supreme Court of Canada agreed only in part.  Given the 2008 Khadr decision, the Supreme Court confirmed that Khadr’s Charter rights had been violated, and that they applied extraterritorially:

Interrogation of a youth, to elicit statements about the most serious criminal charges while detained in these conditions and without access to counsel, and while knowing that the fruits of the interrogations would be shared with the U.S. prosecutors, offends the most basic Canadian standards about the treatment of detained youth suspects.

The remedy ordered by the Court, however, turned out to be ineffective.
  The Court simply declared that Khadr’s Charter rights had been violated, and left it to the Canadian government to find an appropriate remedy.

Shortly after the Supreme Court decision was released, Prime Minister Harper announced that the Canadian government would not request Khadr’s repatriation, but would request the U.S. government to treat Khadr fairly.  As well, the Canadian government requested that the Guantanamo Bay military tribunal not use the evidence collected by Canadian officials against Khadr.  This request was refused by the military tribunal.  According to Audrey Macklin, it was “predictable” that the U.S. government would reject this request.  “After all, attempting to tamper with the trial process of another state … constitutes a significantly greater intrusion into the sovereignty of another state than a request from on executive branch to another to repatriate the accused before a trial commences.”

Realizing that he could not get a fair trial before the U.S. military tribunal in Guantanamo, Khadr pleaded guilty to the charges against him in October of 2010 in return for a commitment on the part of U.S. officials to return Khadr to Canada to serve the remainder of his eight year sentence after an additional one year detention at Guantanamo.  In the summer of 2011, Khadr’s lawyers submitted an application to the Canadian government to have Khadr transferred to Canada, but this was not acknowledged by Public Safety Minister Vic Toews until April of 2012.  Clearly, the government is delaying the inevitable for as long as feasible.
  On May 21 and 22, 2012, the United Nations Committee against Torture in Geneva reviewed allegations that Canada has failed to comply with its obligations under the Convention against Torture, and issued a report harshly critical of recent Canadian practices, and even concluded that Canada was “complicit” in allowing torture.

Insite (2011)

In 2003, North America’s first safe injection site, known as “Insite,” opened in Vancouver’s downtown east side, one of Canada’s poorest and most squalid neighbourhoods.  Insite was an intergovernmental response to the deteriorating situation in the downtown east side in the 1990s, which is home to about 4,600 intravenous drug users.
  The purpose of Insite was not only to provide intravenous drug users with clean needles, but to encourage them to use the treatment facility that was located in the same building.  In order for the facility to operate legally, the federal Minister of Health would need to exempt Insite from the Controlled Drugs and Substances Act (CDSA).  S. 56 of the Act provides the Minister of Health with discretion to issue exemptions from the CDSA for “medical and scientific purposes.”  Prior to Insite’s opening in 2003, the federal Minister of Health issued a five-year exemption for Insite.  Evaluations of Insite have shown that it has been successful in reducing the proportion of deaths from overdoses, and has reduced infections from dirty needles.  As well, there has been an increase in the proportion of intraveneous drug users entering treatment programs.

In spite of the demonstrated success of Insite, the Conservative party was ideologically opposed to the idea of a safe injection site, and in 2008 Health Minister Tony Clement refused to continue Insite’s exemption from the CDSA.  As a result, two users of Insite, and two nonprofit organization initiated a court action aimed at keeping Insite open.  The case reached the Supreme Court of Canada in 2011. 

In September of 2011, the Supreme Court of Canada released a unanimous judgment that condemned the Minister’s refusal to continue the exemption, and order him to issue the exemption.  A cabinet Minister’s discretionary decisions, the Supreme Court ruled, must comply with the Charter of Rights and Freedoms.  “Insite has been proven to save lives with no discernable negative impact on the public safety and health objectives of Canada.  The effect of denying the services of Insite to the population it serves and the correlative increase in the risk of death and disease to injection drug users is grossly disproportionate to any benefit that Canada might derive from presenting a uniform stance on the possession of narcotics.”
  Such ministerial denial is a violation of s. 7 of the Charter, which protects the right to “life, liberty and security of the person.”  

It is noteworthy that one of the arguments presented in court on behalf of the Minister was that “granting a s. 56 exemption to Insite would undermine the rule of law and that denying an exemption is therefore justified.”
  An exemption from the CDSA “would effectively turn the rule of law on its head by dictating that where a particular individual breaks the law with such frequency and persistence that he or she becomes unable to comply with it, it is unconstitutional to apply the law to that person.”
  This rule of law argument was flatly rejected by the Court.  On the contrary, the Court cited evidence that Insite had contributed to reducing crime in the downtown east side.  The Court did not mince words in condemning the Health Minister’s refusal to grant the exemption:  “the Minister’s refusal to grant Insite a s. 56 exemption was arbitrary and grossly disproportionate in its effects, and hence not in accordance with the principles of fundamental justice.”
  
Perhaps because the government took no meaningful action in response to the Supreme Court’s recommendation that Omar Khadr be repatriated to Canada, the Court did not trust the government to reconsider the decision not to grant the exemption to Insite in the light of the Court’s findings about the applicability of S. 7 of the Charter to ministerial discretionary decisions.  The Court’s remedy was to order the Minister of Health to grant the s. 56 exemption to Insite.

The Supreme Court and Legal Rights
At the beginning of this chapter, it was noted that a number of observers thought that the Supreme Court's decisions about sections 7-14 would be among the least controversial from the perspective of judicial policy-making. Of all the decisions considered in this chapter, that conclusion fits only the Southam and Valente cases. Moreover, even the Southam and Valente cases were landmark decisions in that they defined important Charter phrases: "unreasonable search and seizure" and "judicial independence."  However, a subsequent decision on judicial independence – the Provincial Court Judges Reference – was likely the most controversial decision of the Supreme Court issued up to 2012.
The Operation Dismantle case proved to be difficult because of the need for the Court to develop an approach towards the "justiciability" issue.  The Therens case demonstrated that the Court has decided to consider the Charter as a whole new ball game; the familiar definitions of legal terms that existed before the time of the Charter will not necessarily remain the same. Moreover, the legal rights sections of the Charter contain new terms, such as "bringing the administration of justice into disrepute." Thus, there is plenty of opportunity for the courts to make policy, as opposed to merely applying the law, even in the legal rights sections of the Charter.
The Singh decision demonstrates just how much potential the Charter has for encouraging the development of higher standards of procedural fairness in the public service. At the same time, it is possible that not many public servants are familiar with the rationale, based on the theory of liberalism, for high standards of procedural fairness. As a result, judicial attempts to give a broad scope to the rights and freedoms in the Charter—or to a resurrected Bill of Rights — might cause executive branch policy-makers to devise strategies that will insulate their programs from judicial review, rather than to create policies that respect procedural rights.
In the B.C. Motor Vehicle decision, the Court surprised observers by accepting a substantive interpretation of "fundamental justice." The Oakes case provided the Court with the opportunity to create a test for the application of section 1 of the Charter. Finally, in the Morgentaler case, the Court struck down the controversial federal abortion law.

In Seaboyer and Mills, the Supreme Court had to balance the right to privacy of sexual assault victims against the right to a fair trial of accused persons in a highly charged public and political atmosphere, and a determined Parliament.  These cases, which in part gave rise to the “dialogue” theory that Parliament and the Supreme Court face off against each other on important constitutional issues, and eventually reach a compromise acceptable to both, indicate that judicial decisions are in part a product of political and societal debate about human rights.

In Burns, the Supreme Court was forced to consider the implications of Canada’s now long-standing abolition of the death penalty when the few jurisdictions in the world that currently retain the death penalty, such as some U.S. states, request extradition of persons who may face the death penalty if extradited.  

Wars and similar catastrophic events challenge our commitment to human rights.  The horrific and inhuman events of September 11, 2001 led to speedy amendments to Canada’s immigration legislation, some of which were found to be unconstitutional in the Charkaoui decisions of 2007 and 2008.   The terrorist attacks in 2001 also contributed to Canadian officials violating the Charter by interviewing Omar Khadr, a child soldier being held at the infamous Guantanamo Bay detention camp by U.S. authorities, first after he was denied access to counsel, and second after he had been tortured.  

In 2011, the Supreme Court ruled unanimously that the Canadian government had acted arbitrarily in refusing to allow the safe injection site in Vancouver to continue.  Emphasizing the overwhelming evidence that the safe injection site was saving lives and promoting rehabilitation, the Supreme Court ruled that even a cabinet minister cannot decide only on party doctrine; the Minister must abide by clear evidence regarding the right to life and security of the person, as protected by Section 7 of the Charter.
It is clear that the legal rights sections of the Charter (7 – 14) have enhanced the policy-making role of courts far more than was predicted back in 1982.  As well, the Charter has engendered important debates involving our elected representatives, the courts, and the public about how best to promote human rights, while at the same time to protect security and privacy.
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