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Canadian Constitutional Law

PPAL 6100 3.0, Section B (Fall Term)
10 – 5 p.m. Saturdays Monthly, 2012-13
(Sept 22, Oct 20, Nov 17) 
Instructor
Professor Ian Greene 
Offices & Hours
Room 224 McLaughlin College
Office Hours:  Saturdays during class days, 9:00 am to 10:00 am, or by appointment.  Call 416-736-5128, and speak to the receptionist to make an appointment.
Contact:
416-736-2100, ext. 77083 (best contact method) 

igreene@yorku.ca (text 416-571-8742 to mention that email sent).

Fax:  416-736-5436.

Course Location:
Room 050B, McLaughlin College 
Course Description

This course examines the Canadian court system, judicial interpretation of the division of powers between federal and provincial governments, and judicial review under the Charter of Rights and other human rights instruments.  The implications of the rule of law for public officials are explored. 
NOTE:  The classes for this course may be audio recorded and audio streamed onto the class web page for students’ future reference.  The link to the class web page is found at  www.yorku.ca/igreene
Class attendance in person is mandatory.  If you cannot attend a class because of illness, please contact Prof. Greene as soon as practical.
Course Organization & Mark Breakdown

Analysis of federalism assignment (due Oct 20, 2012)
10%

First case analysis assignment (due Nov 17, 2012)
15%
Second case analysis assignment (due Jan 12, 2013)
15%



Seminar Presentation
5%

Seminar Participation
5%
Total for this half of the course:
50%
Required Texts

Students have been provided with four texts:  
     • The Canadian Regime (provided to all new MPPAL students.  A required read prior to start of term for all MPPAL students.   It is assumed all students have read this book prior to the start of class.)
     ▪  Peter H. Russell, Rainer Knopff, Thomas M.J. Bateman, Janet L. Hiebert, The Court and the Constitution:  Leading Cases (Toronto:  Emond Montgomery, 2008) (winter term)
     ▪  Patrick J. Monahan, Constitutional Law, 3rd Ed. (Toronto:  Irwin Law, 2006) (winter term)
Course Website
Links to supplemental resources that are on-line may be available on the PPAL 6100A course website at moodle.yorku.ca (sign in with your Passport York account).  In the mean time, course materials can be accessed on the PPAL 6100A site at http://www.yorku.ca/igreene.)
Assignments:

Analysis of Federalism Assignment (due October 20)
Students must read the assigned readings for September and October.  Based on these readings, write a 10-page (double-spaced, 12-point font) paper on the following topic:

“The Canadian constitution with regard to the division of powers, as it currently stands, is a result of the deliberation of elected representatives culminating in formal constitutional creation and amendment, judicial interpretation (by the Judicial Committee of the Privy Council and the Supreme Court of Canada), and the acquiescence of elected politicians to perceived public opinion.  As a result, the actual wording of the division of powers section of our constitution does not accurately describe constitutional practice.  In comparison with the other forces that have changed constitutional practice in Canada, how important, in your opinion, is judicial interpretation?”  In your final paragraph, explain why you need to understand this issue for your public sector work.”
The paper must be written entirely in your own words (except for quotations.) However, include footnotes or endnotes to indicate which ideas or statements in your paper were inspired by particular readings.  You may include not more than four brief quotations, properly referenced.

You will be graded according to


▪  how insightful your analysis is


▪  the extent to which you have referred to relevant readings, and


▪  the extent to which your paper is clearly written.
The assignment is due on Saturday, October 20.  The paper is worth 10% of your course grade.  Late papers will be penalized 1% per weekday of lateness, unless there is a valid reason for the lateness and you have approval from Prof. Greene. 
First case analysis assignment (due November 17)

Students must read the assigned readings for November 17. 

Students must choose two judicial decisions from the readings for November to compare and contrast.  You could choose two cases in which the courts appear to have come to different interpretations of the same part of the constitution (even though the judges may argue that the interpretations are not different).  You could choose two cases in which the courts claim to have interpreted the constitution in the same way, but have given different reasons in each case.  
Write a 10-page (double-spaced, 12-point font) paper in which you analyze the differences in interpretation between the two cases you have chosen.  You may cite other relevant cases from the Russell casebook to back up your argument, if relevant.
The paper must be written entirely in your own words (except for quotations.) However, include footnotes or endnotes to indicate which ideas or statements in your paper were inspired by particular readings.  You may include not more than four brief quotations, properly referenced.

You will be graded according to


▪  how insightful your analysis is


▪  the extent to which you have referred to relevant readings, and


▪  the extent to which your paper is clearly written.
Second case analysis assignment:  the Charter of Rights (due January 12, 2013)
As a result of your enrolment in the MPPAL program, you have obtained a contract from the Globe and Mail to report on court decisions that may be of interest to readers.  Having just completed a course on Canadian Public Law, you realize that the Ontario Court of Appeal decision in Canada (Attorney General) v. Bedford, 2012 ONCA 186 engages a number of issues discussed in your course.  Write an article for the Globe and Mail that highlights the issues from your course that you think are illustrated by this case.  Make reference to relevant course readings and lectures.  (You may reference other sources outside of the books or articles included in course readings.  However, additional references are not required, and in fact discouraged.  Do a good job of analyzing course materials before you head outside.)

The Court’s judgment can be found at http://www.ontariocourts.ca/decisions/2012/2012ONCA0186.pdf
or http://www.yorku.ca/igreene/documents/Bedford.pdf
The paper must be written entirely in your own words (except for quotations.) However, include footnotes or endnotes to indicate which ideas or statements in your paper were inspired by particular readings.  You may include not more than four brief quotations, properly referenced (the Star will deal with how to deal with the references; for your submission you must use academic style.)

You will be graded according to


▪  how insightful your analysis is


▪  the extent to which you have referred to relevant readings, and


▪  the extent to which your submission is clearly written.
Seminar Participation

Students are required to read the assigned material for each class and to participate in class discussions.  The seminar mark (5% of term grade) is based on the quality of contributions to class discussions.  
Seminar Presentations

Each student will be required to make one seminar presentation, maximum four minutes.  On Sept 22, students will be asked to sign up to lead off the discussion on one of the class readings in October or November.  
In your presentation, first briefly summarize what you think is the main point of the reading.  Second, comment on this point.  Finally, state one or two questions that you hope your fellow students will address in the discussion about this reading.
The seminar presentation mark (5% of term grade) is based on the student’s ability to demonstrate a fairly clear understanding of the assigned readings, and to engage the class in a discussion on important issues. 
Plagiarism and Academic Integrity
Plagiarism is a serious academic offence.  Quoting material without citing its source or using authors’ ideas without acknowledging them is not only dishonest, but subject to significant penalties both in terms of your grade and your standing at the university. York’s policy can be seen at www.yorku.ca/tutorial/academic_integrity/plagdef.html. Review it and submit your certificate of completion in the October class.  Unless this certificate is submitted no grade will be posted for this course.
Course Outline

Ensure that you at least skim through the readings for the lecture prior to the class.  After the class, go through the readings again more carefully while preparing for your assignment.  In each class, you will be asked to evaluate the readability and usefulness of each of the readings.
Sept 22nd       Introduction 


Intro to Course


Public Law and the Legal System



Basic concepts:  constitutional conventions, rule of law, responsible 




government, ministerial accountability, judicial independence,




division of powers, stare decisis


Federalism & constitutional amendment


The Courts, the Division of Powers, and the Canadian Bill of Rights
Required Readings: 
• The Canadian Regime is required reading for all new students in the MPPAL 

Program.  It is particularly relevant to this class.
• Patrick Monahan, Constitutional Law, Chapter 1.

• The Court and the Constitution:  Leading Cases, Introductory Essay, and the 
following cases:  
-Case 19:  The Alberta Press Case (freedom of speech, 1938)
-Case 21:  Attorney General of Canada v. Lavell and Bedard (inequality of 


aboriginal women,1974).
Suggested reading:  
• Patrick Monahan, Constitutional Law, Chapters 2 to 6.  
(These chapters cover much of the same material that is in The Canadian Regime, 
but in more detail.)
• Ian Greene, Chapter 1, The Charter of Rights (link on class web page).
Guest speakers:  Prof. Soennecken & Greene will present on their current and past research findings and how these have impacted the real world.
October 20:
Judicial Decisions on the Division of Powers
            Required Readings:  


• Patrick Monahan, Constitutional Law, Chapter 7

• The Court and the Constitution:  Leading Cases


-Case 1, Citizens Insurance Co. v. Parsons (fed/prov powers over business, 




1881)


-Case 2, Russell v. The Queen (fed/prov powers over alcohol, 1882)


-Case 4, AG of Ontario v. AG Canada (Local Prohibition case (fed/prov 




powers over alcohol revised, 1896)


-Case 6, Toronto Electric Commissioners v. Snider (extreme restriction of 




federal powers: epidemic of drunkenness, and war, might allow



federal intervention in provincial affairs!  1925)


-Case 9, AG Canada v. AG Ontario, Labour Conventions Case (restriction 




of federal power over international affairs,1937)


-Case 12, AG Manitoba v. Manitoba Egg & Poultry Assoc (Chicken & Egg 




Reference; battle over whether feds or provinces control marketing 




boards, 1971)


-Case 13, Reference re Anti-Inflation Act (first case in which SCC admitted 




social science evidence from economists, 1976).

Suggested Readings:


• Monahan, Constitutional Law, Chapters 8-12; Chapter 14, 439-460.


• Constitution Act, 1867 (also known as the British North America 
Act, 1867), in Russell et al., 553-558 (abridged).  This presents the most important parts of the Constitution Act, 1867.  Also glance at the complete version in Monahan, 
497-533.

• Roncarelli v. Duplessis (1959), 16 DLR (2d) 689 (SCC).  (class web page)
Guest Speaker:  Prof. Soren Frederiksen (School of Public Policy & Administration, York) on the impact of scientific evidence in court proceedings.
November 17:
Judicial Decisions on the Charter of Rights

Required Readings:  



• Patrick Monahan, Constitutional Law, Chapter 13 

• Patrick Monahan, Constitutional Law, Chapter 14 (460-475)

• The Court and the Constitution:  Leading Cases,


-Case 22, The Queen v. Big M. Drug Mart (freedom of religion, 1985)



-Case 24, The Queen v. Oakes (1986) ** the most important case to read


-Case 25, Morgentaler v. The Queen (abortion, 1988)


-Case 26, Quebec v. Ford et al. (Quebec sign case, 1988)


-Case 28, R. v. Keegstra (hate speech, 1990)


-Case 31, RJR-MacDonald Inc. v. Canada (AG), (advertising, 1995)


-Case 34, Sauvé v. Canada (prisoners voting rights, 2002)


-Case 36, Chaoulli v. Quebec (AG), (right to adequate health care, 2005)


-Case 37, Health Services and Support (SCC overrules a previous decision 




and expands labour rights, 2007)


-Case 39, Delgamuukw v. BC (aboriginal land claim rights, 1997)


-Case 40, R. v. Marshall (aboriginal constitutional fishing rights, 1999)


-Case 48, Ref. re Secession of Quebec (principles of Canadian democracy, 




1998)


- Canada (Attorney General) v. PHS Community Services Society, 2011 




SCC 44 (Insite decision), 




http://scc.lexum.org/en/2011/2011scc44/2011scc44.html

Suggested Readings:


• Monahan, Constitutional Law, Part Six

• Ian Greene, The Charter of Rights (2nd ed.), Ch 5 (on class 


web page)

Guest speaker:  Prof. Claudia Barbosa, Visiting Professor from Brazil, who is comparing judicial activism in Canada with that in Brazil.
