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The paper argues that many of the 19 inquiries conducted by the federal ethics commissioners (Dr. Bernard Shapiro and Ms. Mary Dawson) between 2004 and 2010 might have been unnecessary had personal meetings taken place between the commissioner and individual Members of Parliament.  In most Canadian jurisdictions, such meetings are required on an annual basis to discuss the member’s confidential disclosure.  The paper itself referred only to several of the 19 inquiries due to space limitations.  Below is an analysis of how inquiries might have been prevented, through face-to-face meetings, with regard to the inquiries not highlighted in the paper.
Reports of Bernard Shapiro
The Grewal Inquiry:  In January of 2005, Joe Volpe became the new Liberal Minister of Citizenship and Immigration after Judy Sgro resigned.  Volpe had become aware that Conservative MP Gurmant Grewal had sometimes insisted that those who sought his support on immigration matters were required to pledge to post personal bonds.  In April, Volpe complained to Dr. Shapiro’s office that this practice might violate the Code for MPs.  Dr. Shapiro investigated and issued his report on the matter in June of 2005, concluding that Mr. Grewal “has not fully complied with an obligation under the Code, but … that his actions were an error in judgment made in good faith.  It is my recommendation that given that his intentions, however misguided, were reasonable and that the practice has now ceased, no sanction be imposed.”
  
What the investigation showed was that Mr. Grewal had developed his own procedure for handling the numerous requests that he received, as an MP, for assistance from his constituents and others in obtaining visitor visas.  Grewal decided that those wanting to receive his assistance had to pledge to post a bond,
 which would be forfeited if the visitor did not return to his or her home country by the date of the expiry of the visitor visa.  No money actually exchanged hands, and no fee was charged for the service, although several of those posting bonds were worried about how their financial situation would be affected if their visitor did not return as promised.  Grewal was open about this procedure (the forms his office used to process applications are included in the Report), and had even introduced private member’s legislation to make a similar process universal.
  The essential problem, of course, was that the process that Grewal had developed was outside the law.  In addition, it was not clear what would happen to funds that might be obtained from a forfeited bond.  

Had Mr. Grewal met with Dr. Shapiro, there would have been an opportunity for him to ask whether there were any ethical concerns about the personal bonds that he had been requesting pledges for – a situation unique amongst MPs.  Shapiro would clearly have advised him to stop the practice.  Assuming that Grewal complied with this advice, then there would have been no grounds for the allegations made by Mr. Volpe and the subsequent investigation by Shapiro.
The Obhrai Inquiry:  Two months after filing the complaint against Mr. Grewal, Joe Volpe filed a new set of allegations in Dr. Shapiro’s office, this time against  Conservative MP Deepak Obhrai.  Mr. Volpe alleged that Mr. Obhrai may have “i) entered into agreements in which he had been remunerated for assisting his sister-in-law and her family to immigrate to Canada; ii) had subsequently coerced his sister-in-law’s husband to return to India; and iii) had accepted gifts in return for assisting other persons with immigration matters.”
  Mr. Aman Anand was the husband of Mr. Obrhai’s sister-in-law, and two affidavits signed by Mr. Anand in India that supported these allegations had come to Mr. Volpe’s attention.  At the same time that Mr. Volpe had complained to the Commissioner’s office, he had sent the Anand affidavits to the RCMP.  The RCMP decided to investigate in October of 2005, and Dr. Shapiro’s investigation was not then complete.  As a result, Shapiro had to suspend his investigation pending the outcome of the RCMP investigation.  The RCMP investigation was finally completed in January of 2007, and it found no grounds to prosecute Obhrai.  Shapiro’s inquiry resumed in January of 2007, and the final report was issued on March 30, 2007.  This was coincidentally the day of Shapiro’s resignation.

Like the Sgro inquiry, the Obhrai inquiry proved to be unusually complex.  Mr. Obhrai, the MP for Calgary East, had assisted Mrs. Laxmi Anand, who was his sister-in-law, and her husband Mr. Aman Anand, to move to Canada 2003 with their two sons.  In 2004, the spouses separated.  Mr. Anand returned to India with one son, and wanted his wife and other son also to return.  Mrs. Anand preferred to stay in Canada.  At this time, Mr. Anand’s relationship with Mr. Obhrai understandably became strained.  Mr. Anand alleged that he had paid Mr. Obhrai for immigration assistance – an allegation denied by Mr. Obhrai.  According to Shaprio’s investigation, Mr. Anand “appeared willing to retract all the allegations in exchange for the return of his wife and youngest child to India.”

In order to collect relevant evidence, Dr. Shapiro’s office arranged for an interview with Mr. Anand in India.  Dr. Shapiro received a transcript, and after studying it concluded that Anand was a “contradictory and unreliable” witness.
  As well, it was discovered that the person who had claimed to have notarized the affidavits signed by Mr. Anand in India was not on the registry of notaries.  On the other hand, Mr. Obhrai and Mrs. Anand stopped cooperating with the Commissioner’s office once it had been decided that the Office would hire a lawyer to interview Mr. Anand in India.  Shapiro concluded that there was no credible evidence to indicate that Obhrai had violated the Code.
Like the situation regarding Judy Sgro, some of the events regarding Mr. Obhrai took place prior to Dr. Shapiro’s appointment.  Had Dr. Shapiro been appointed in 2003 and had met personally with Mr. Obhrai, he would likely have stressed the need for MPs to ensure that advice given to constituents requesting immigration assistance for family members abroad is provided in a way that clearly demonstrates that no special favours are given to the MP’s family or friends.  As well, Mr. Obhrai may well have asked for advice regarding the ethical issues arising from the difficult situation he faced regarding his in-laws.  In such a case, the Commissioner might have been able to provide advice that if followed, could have provided the basis for the Commissioner to quickly reject the allegations later made by Mr. Volpe and Mr. Anand. 
The Grewal-Dosanjh Report:  MP Yvon Godin, an NDP member from New Brunswick, in June of 2005 requested that Dr. Shapiro conduct an inquiry into the circumstances regarding the secret audio tapes made by Conservative MP Gurmant Grewal.  Grewal had recorded conversations that he had with Ujjal Dosanjh, Minister of Health in the Paul Martin government, and Tim Murphy, Chief of Staff to Prime Minister Martin, without them knowing about the recording.  

In mid-May of 2005, a vote was to be held on the minority Liberal government’s budget.  Defeat of the budget would signal no confidence in the government, and would trigger an election.  The Liberals were expected to lose the vote unless one or two Conservative or independent MPs voted with the government.  Vancouver Conservative MP Gurmant Grewal had made contact with Ujjal Dosanjh and Tim Murphy with a suggestion that perhaps he and his wife (also a Conservative MP in Vancouver) might join the Liberals before the vote.  Mr. Grewal secretly recorded these conversations.  
Shapiro’s report, which was released three days after the January, 2006 general election, was balanced.  With regard to Dosanjh and Murphy, he criticized them for meeting Grewal after they brought to Prime Minister Martin’s attention that Grewal had made offers, with conditions, to cross the floor.  Martin had made it clear to Murphy and Dosanjh that no “deal” could be struck, and so they should have refused future meetings.  With regard to Grewal, Shapiro’s criticism was scathing.  It was not clear to Shapiro whether Grewal had tried to entrap leading members of the Liberal party by enticing them to agree to a fictional “deal” in which he and his wife would cross the floor in return for a public office benefit (and then he would reveal his discussions to embarrass Dosanjh and Murphy), or whether he was attempting to secure benefits for himself and his wife in return for crossing the floor.
  Regardless of which scenario was accurate, Grewal would be in violation of Sections 8 to 11 of the Code.
  
These sections read as follows:

8.  When performing parliamentary duties and functions, a Member shall not act in any way to further his or her private interests or those of a member of the Member’s family, or to improperly further another person’s or entity's private interests.

 9.  A Member shall not use his or her position as a Member to influence a decision of another person so as to further the Member’s private interests or those of a member of his or her family, or to improperly further another person’s or entity's private interests.
10.  (1)  A Member shall not use information obtained in his or her position as a Member that is not generally available to the public to further the Member’s private interests or those of a member of his or her family, or to improperly further another person’s or entity's private interests.   

       (2)  A Member shall not communicate information referred to in subsection (1) to another person if the Member knows, or reasonably ought to know, that the information may be used to further the Member’s private interests or those of a member of his or her family, or to improperly further another person’s or entity’s private interests.
11.  A Member shall not attempt to engage in any of the activities prohibited under sections 8 to 10.
Because of the controversy surrounding Grewal, Stephen Harper announced in November of 2005 that Grewal would not be a candidate for the Conservative party in the next general election.

If Dr. Shapiro had had face-to-face meetings with Mr. Grewal, no doubt Shapiro would have reviewed all of the provisions of the Code and their implications, including Sections 8 to 11.  That review may well have ensured that Mr. Grewal knew about the content of Sections 8 to 11, and this knowledge may have prevented the unfortunate events that Mr. Grewal participated in during May of 2005, which were extremely embarrassing both to Grewal (costing him his political career) and the Conservative Party.  
On the other hand, in situations like the tense partisan atmosphere in the House of Commons during the days leading up to the confidence vote, some people may be driven to overlook the rules, even if they do understand them.  Thus, it is open to question whether face-to-face meetings with the ethics commissioner woud do much to prevent a breach of the rules in such tense political circumstances.
The Smith Report:  Liberal MP David Smith, in the fall of 2005, requested Dr. Shapiro to provide a confidential opinion about whether he had complied with the Code.  At about the same time, a Conservative MP requested the Commissioner to investigate the same situation.  Dr. Shapiro investigated, and found that Mr. Smith and his family were not in violation of any of the provisions of the Code.  
What this review was concerned with was whether David Smith had properly complied with the confidential disclosure requirements under the Code.  The disclosure process for Mr. Smith and his family was more complex than for most other MPs because of the nature of Smith’s holdings.  If Smith had met with the Commissioner, no doubt he would have asked for and received advice regarding his disclosure.  Assuming that Smith complied with that advice, the Commissioner would likely not have had to conduct a full inquiry to confirm that Smith and his family met the disclosure requirements, and the embarrassment of the inquiry could have been avoided.
The Gallant Inquiry:  Not long after the Conservative government came into office in early 2006, Conservative MP Cheryl Gallant was accused by a Liberal MP of having “inappropriately retained and used personal information provided to her by two constituents.”
  It was alleged that the MP had used information from passport applications to send Christmas cards to the two constituents.  Shapiro’s investigation found no breach of privacy under the Code.  
This case illustrates two points.  First, privacy is an important issue, but complaints of this nature are more appropriately resolved by inquiries made through the Privacy Commissioner.  Second, party whips need to be vigilant to ensure that only serious allegations of breach of the ethics rules from their party members go forth to the Ethics Commissioner.  Minor issues can be handled through an informal inquiry to the Commissioner’s office rather than by a request for a full investigation; investigations should not be requested simply to try to discredit a member of another party.  This is an important point that the Commissioner would be likely to mention to MPs in face-to-face meetings.
The Vellacott Inquiry:  
Conservative MP Maurice Vellacott had accepted some financial assistance from The Canadian Friends of Sudan in order to travel to Sudan on a fact-finding mission.  In March of 2006, Liberal MP Borys Wrzesnewskyi alleged that Vellacott’s failure to disclose this to the Commissioner may have violated the Code.  Shapiro reported that although Vellacott had not properly disclosed, this was a technical contravention of the Code that “occurred through inadvertence or an error in judgment made in good faith.”
  
The complaint against Vellacott was a trivial one, similar to the complaint against MP Gallant noted above.  If Dr. Shapiro had met with Mr. Wrzesnewskyin in 2004 and 2005, he undoubtedly would have warned against trivial complaints, and would have suggested that MPs contact him for general advice about whether a particular kind of situation might be important enough to request an inquiry.  As well, had Mr. Vellacott met with Dr. Shapiro, no doubt Shapiro would have explained the disclosure rules such that had Vellacott had any questions about whether to disclose the assistance he had received from The Canadian Friends of Sudan, he would have contacted the Commissioner’s office for clarification.
Reports of Mary Dawson

The Soudas Examination

In early 2008, Dimitri Soudas was Deputy Press Secretary and Senior Advisor (Quebec) in the Office of the Prime Minister.  On the heels of a newspaper story,
 three opposition members alleged that Mr. Soudas may have violated the 2004 Code for public office holders by intervening in a Department of Public Works and Government Services on behalf of the Rosdev development group, whose president had been an unsuccessful Conservative candidate in 2006. 
Ms. Dawson investigated and found that Mr. Soudas had not pressured public officials into making decisions they otherwise would not have made, although she stated that “My general impression is that Mr. Soudas is an ambitious, strongly assertive individual who does not hesitate to pursue any matter until he is personally satisfied with its resolution. While Mr. Soudas may have appeared over-zealous, there is no evidence that the public servants and the ministerial officials who had carriage of the file were pressured to change their position.”
  
One of the most important ethics rules that ministerial aides need to learn is to resist the temptation to interfere with due process in the public service in order to please the minister.
  The consequences of even appearing to put pressure on public officials to pursue their minister’s perceived agenda are serious, as evidenced by the Gomery report of 2006,
 and the Senate report of 1995 into the Pearson airport scandal of 1993.
  The Commissioner is most certainly familiar with these reports and of this danger.  Personal meetings between ministerial staff and the Commissioner would no doubt help to ensure that ministerial assistants are cautioned to be careful to avoid even the appearance of pressuring public servants, who are sworn to make impartial decisions.

The First Flaherty Report

Jim Flaherty, the Conservative Minister of Finance, and his wife loaned $250,000 to a private school, and this transaction was part of the Minister’s public disclosure in 2008.  

John McCallum, Liberal MP for Markham-Unionville, was concerned that Mr. Flaherty might have been in a conflict of interest by participating in the creation of tax exemptions for “scholarship, fellowship and bursary income to elementary and secondary

school students,”
 and he asked Ms. Dawson to investigate.  She found that the private school in question did not provide scholarships, bursaries or fellowships, and therefore there had been no conflict of interest for Mr. Flaherty.
  
If Mr. Flaherty had had annual meetings with the Commissioner, the Commissioner would no doubt have warned Mr. Flaherty about the importance of not participating in any decision-making process that could affect the private school in which he and his wife had invested so much.  As a result, Flaherty might have considered issuing a statement during the time that the tax exemptions were being considered that the school did not provide scholarships, bursaries or fellowships.  It would be wise for MPs and cabinet ministers to be proactive in preventing even the appearance of a conflict of interest, in the spirit of Section 2(c) of the Code:
2.  … Members are expected … (c) to perform their official duties and functions and arrange their private affairs in a manner that bears the closest public  scrutiny, an obligation that may not be fully discharged by simply acting within the law….
 
A personal meeting with the Commissioner could well have led to Mr. Flaherty being sensitive to the need for being proactive, and that could have prevented the embarrassment of an investigation and report.
Reports regarding the fund-raising activities of cabinet ministers:

In October of 2009, the Commissioner began an investigation into two allegations of breach of the rules by a cabinet minister, and one allegation against a parliamentary secretary, all filed by NDP members of the House.
The first two allegations were directed against Natural Resources Minister Lisa Raitt, and the allegations concerned both alleged violations of the Conflict of Interest Act (which covers cabinet ministers) and the Code for MPs.  Mr. Michael McSweeny, a registered lobbyist for the Cement Association of Canada who had lobbied Ms. Raitt’s department, had allegedly organized a fundraiser for Ms. Raitt in September of 2009.  As well, it was alleged that Mr. McSweeny received assistance from the Toronto Port Authority at Ms. Raitt’s request.  “Ms. Raitt was President and CEO of the Toronto Port Authority until she ran successfully in the 2008 federal election.”
  Commissioner Dawson issued two reports, one under the Act and one under the Code.  They were identical, except for the analysis sections which dealt with the differences between the Act and the Code.
When Ms. Dawson began her investigation, she was concerned that Mr. McSweeny’s involvement in the fundraiser might place Ms. Raitt in a conflict of interest situation in the future.  “After discussing the allegations with me, Ms. Raitt agreed, on October 9, 2009, to put in place an interim conflict of interest screen as a compliance measure….”
  A conflict of interest screen is a protocol that would prevent Ms. Raitt from meeting personally with lobbyists who had helped with the fundraiser, and who might therefore put her into a future conflict of interest situation if she were to meet with them.  The fact that the Commissioner met with Ms. Raitt to discuss her situation, and how to avoid future conflicts of interest, itself indicates the importance of face-to-face meetings between the Commissioner and cabinet ministers.  The setting up conflict of interest screens is an important mechanism for preventing future conflicts of interest.
The Commissioner’s two reports on the Raitt fundraiser (one under the Act, and one under the Code) showed that “[T]hose attending the event included stakeholders of the Department of Natural Resources, lobbyists, board members of the Halton Conservative Association, Halton Constituency Office staff and friends of Ms. Raitt.”
  Because Ms. Raitt was not aware of the involvement of lobbyists in the fundraiser, Ms. Dawson concluded that no breach of the rules occurred under either the Act or the Code.  However,  the Conservative Party and the Halton riding association refunded 22 of the 41 tickets sold, and the Halton Conservative riding association established new fundraising guildelines to proactively prevent conflicts of interest.
 
At about the same time that the allegations against Ms. Raitt were filed, an opposition member alleged that Rick Dykstra, Parliamentary Secretary to the Minister of Citizenship and Immigration, had violated the Act and the Code because of how a fundraiser for him had been organized.  
The fundraiser took place at the owner’s suite at the Rogers Centre (formerly Skydome) in Toronto.  The allegation was that the owner’s suite was provided at a discounted rate.  After investigation, Commissioner Dawson found that the suite was rented at full market value by Mr. Dykstra’s constituency association, and that there was no evidence that Dykstra behaved so as to use his office to promote the private interests of anyone.  Nevertheless, the Commissioner repeated the suggestions that appeared in the two Raitt reports that the rules in both the Code and the Act be made stricter and clarified.

Had meetings taken place between the Commissioner and Ms. Raitt, and between the Commissioner and Mr. Dykstra, the Commissioner would have stressed that it is important to avoid getting into situations in which a minister or parliamentary secretary may seem beholden to someone who may wish future favours from them.  This advice may well have encouraged Ms. Raitt to ensure that her riding association took appropriate measures to prevent even the appearance of lobbyists trying to gain an “inside track” through assisting with fundraising events.  And similar advice might have encouraged Mr. Dykstra to make public the cost of renting the prestigious owner’s suite at the Rogers Centre so that any accusations of favouritism would have been prevented.  The embarrassment of investigations by the Commissioner in both situations could have been avoided.
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