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The Adjectival or Ancillary Powers of Administrative Tribunals Mullan, Ch 15 Parts A, B and C

Procedural Fairness, Natural Justice, and Administrative Tribunals

A. Introduction

Tribunals have no inherent jurisdiction and therefore limited ancillary powers.  Unless the authority to do so is conferred on them by their by enabling legislation or required by necessary implication from it, the Courts are unlikely to concede authority to 

require pre-trial discovery or 

compel the production of materials before or at a hearing.  

Tribunals may draw negative inference from refusal to produce materials requested.
In the interest of efficiency / expediency, absent specific proscription, Courts will automatically concede to Tribunals the:

power to control their proceedings

authority to issue policy statement and guidelines re: exercise of their discretion

Question:  For the exercise of which ancillary powers by Tribunals do courts require Explicit Statutory Authority / Strong Implication / No Statutory Proscription 
Explicit Statutory Authority required for:

exercise of coercive power, particularly where it might compromise parties’ privacy interests
Search and seizure

Detention

Seizure of goods

Imposition of fines, damages or costs

Granting interim relief / interlocutory orders
Counter intuitively, given coercive nature of contempt proceedings, Tribunals do not require express statutory authority to deal with contempt and may do so absent statutory proscription because they have historically been recognized as “courts of record”. 
Where powers are not coercive in nature, Courts typically permit Tribunals to exercise powers absent express authorization on functional or pragmatic grounds if they are not specifically proscribed, with the following reservations regarding which there is considerable controversy:

Charter and Constitutional Issues
Delegation of Powers

Control of procedure and procedural rulings
Making representations / giving of assurances

Reconsideration

B. Jurisdiction of Tribunals and Statutory Authorities Generally to Deal with Charter and Other Constitutional Issues

Before Charter, largely moot, save for questions re: division of powers between federal or provincial jurisdiction arose.  Tribunals typically decided these matters subject to judicial review.  Failure to do so resulted in remission back to tribunal.

After 1982, range of questions expanded.  Tribunals now asked to:
Strike down legislation and administrative action as infringement on Charter rights

Extend reach of under inclusive legislation to accommodate Charter guarantees – particularly s. 15 equality rights.
Fierce controversy.  Grudging consensus:  Tribunals have jurisdiction to rule on Charter issues properly before them, but are not entitled to deference on Charter questions.
1) Tribunals and Assertions of Legislative Invalidity and Under-inclusiveness
a) The Trilogy

Douglas/Kwantlen Faculty Assoc v. Douglas College

Appeal of a s. 15 grievance arbitration decision to terminate an employee per collective agreement’s mandatory retirement policy.  Court found statutory authority to decide matter in the section of the legislation authorizing the arbitrator to interpret and apply any Act intended to regulate employment.  Therefore, the arbitrator was found to have jurisdiction to allow the grievance and reinstate the employee.
Cuddy Chicks Ltd. v. Ontario (Labour Relations Board)

The Court found that because the enabling legislation authorized the board "to determine all questions of law and fact that arise in any matter before it, it could consider the validity of the statutory exclusion of a certain category of employee from the benefits of collective bargaining.  This would permit the board to determine that the exclusion violated the charter and allow it to grant the certification application.  The Court reinforced its ruling by reference to "practical considerations".

Tetrault-Gadoury v. Canada (Employment and Immigrations Commissioner)

The Court found that the board of referees did not have authority consider a charter challenge to benefit entitlement limitation, because this authority had been expressly reserved to umpires on appeal.  More importantly perhaps, the Court suggested that had this not been the case, authorization could have been inferred from the character of the tribunal and the nature of the charter issue, noting that "did not see the possibility of such authority being defeated necessarily or automatically by the absence of provisions such as those found in the two earlier cases."  

b) Cooper

The Canadian Human Rights Act (CHRA) provides among other things that as long as the normal age of retirement from a particular position was the industry norm, there was no discrimination proscribed by the Act.  This barred the Canadian Human Rights Commission (HRC) from considering a complaint of two pilots, Cooper and Bell, who had been required to retire at age 60, the industry norm.  In this case, the complainants sought to have that provision read out of the CHRA.  They asked the HRC to determine whether it violated the Charter and if so, to refer the question to the Human Rights Tribunal (HRT).

The Court determined that neither the HRC nor HRT had the authority decide the question because tribunals and agencies have no inherent jurisdiction to consider Charter challenges to the constitutionality of their enabling legislation unless the legislature has explicitly or implicitly conferred it on them.
It went further to clarify that even where jurisdiction to consider an application obtains, there is a strong presumption against Tribunals’ having the competence or resources to hear Charter challenges based on the under inclusivity of empowering legislation in an “efficient and timely manner” for which tribunals were created.  So they are properly limited to consideration of "general" constitutional questions and have no inherent authority to “question the constitutional validity of a limiting provision of an Act.”

And where Tribunals decide constitutional questions, the Courts do not owe them deference because those questions do not lie within their area of expertise.

This appears to undermine the Cuddy decision. 
c) Applying Cooper

There's no consensus about the impact of Cooper by the courts or academics.  The the Supreme Court will likely have to revisit the issue.

In Nova Scotia (Workers Compensation Board) v. O’ Quinn, the Court of Appeal held against a Human Rights Board of Inquiry from ruling that a provision of the province’s Worker’s Compensation Act was invalid by reference to the Charter, echoing Cooper: 
“it would be more efficient, both for the parties and to the system in general, that a declaration of constitutional invalidity ought to be sought in a superior court rather than having the matter determined by a tribunal”

In Northwest Territories (Workers Compensation Board) v. Nolan the chocolate fountain allowed a challenge to an exclusion from coverage in workers compensation legislation, distinguishing the case from Cooper, because like the trilogy cases, it could be decided without reference to human rights legislation external to it. 
d) Where the Statutory Authority has No Relevant Charter Jurisdiction

The Cooper decision divided judicial opinion on whether charter challenges which tribunals do not have jurisdiction to entertain, should be pursued by way of:
1. application to superior court for declaration of constitutional invalidity,  or 
2. application for judicial review or statutory appeal of refusal of jurisdiction.  
Historically, the second alternative was reserved for matters where the initial level decision-maker had, could or should have addressed in making a decision not where she had properly refused jurisdiction.  Furthermore, s. 28 of the Federal Court Act limited the Federal Appeal Court, as the initial review court, to simply determining the legality of administrative decisions and referring cases back for redetermination.  It could not decide substantive matters.  This of course would make allowing application for judicial review of refusal of jurisdiction solution without a solution.  

The Manitoba Court of Appeal and Federal Court, Trial Division, subsequently decided that they had jurisdiction to deal with Charter challenges, to expand or in the latter case limit their enabling legislation, that initial level decision-makers could not, consistent with LaForest’s holding in Tetrault-Gadoury regarding the competence of umpires on appeal to do so.
Three Questions:

1. Can the courts deal with charter issues beyond the competence of an agency on either judicial review or statutory appeal.  

2. Is there difference between the two.  
3. Does it matter whether the constitutional challenge was to expand or contract the reach of the legislation in question

e) Where Jurisdiction Exists – Mandatory or Discretionary?

The Supreme Court have been crystal clear:  In those limited cases where jurisdiction exists to decide Charter questions, tribunal decision makers have a duty to exercise it.

Commentators have questioned the wisdom of this.  Courts do not accord tribunal decisions re: charter issues deference.  Early authoritative determination of questions of wide applicability would be facilitated by permitting tribunals discretion to decline to answer them in favour of referring them to Courts. 
Statutory provision could be made in enabling statutes or Statutory Powers procedures legislation to confer this discretionary authority on tribunal decision makers.

f) Tribunals as Courts of Competent Jurisdiction (to decide Charter Issues)
Ambiguity reigns:  Whether and which tribunals are courts and if so matters they are competent decide remains a matter of debate.  Which is complicated by the fact as special purpose bodies, no two tribunals are alike. 
The only thing that is clear is that administrative tribunals do not have the constitutional competence to issue a declaration of invalidity of legislation.  This is a role reserved exclusively to section 96 than 101 courts.

So where tribunals have jurisdiction to rule on the constitutional politically of legislation, they are limited to:
1. Totally ignoring the unconstitutional provision

2. separating the unconstitutional part of the provision and applying the balance

3. reading in language, to rectify an underinclusive provision

4. reading down the provision to exclude the situation before

Where tribunals have exclusive jurisdiction for the resolution of particular types of disputes which bars claimants’ recourse to the regular courts for remedy, they are obliged to provide procedural protections and follow evidential rules consistent with the limits imposed by s. 24(2) of the Charter.  That is to say that tribunals with exclusive and final jurisdiction are obliged to be more court-like than not.

C. Delegation

John Willis clearly articulated the principle underlying the law governing the delegation of statutory and discretionary powers in 1943 :  delegated powers cannot be sub delegated.  Principal is one thing; practice another.  Strict adherence to the rule would cause the machinery of government to grind to a halt
The rule is more stringently applied to legislative and adjudicative than purely administrative functions.  
She who hears must decide.  However, she is entitled to the benefit of ongoing expert assistance and may seek advice from peers.  (Her independence is abridged when those entitlements and that permission become requirements).  Often, she will enjoy administrative assistance in evidence gathering and sifting. (This is relatively unproblematic if she in fact directs those activities personally, rather than staff working independently under another's instruction, according to a set protocol and merely passing.  "Complete" files to her for disposition at scheduled hearings).
Legislative powers may be sub delegated by the operation of law, provided that it does not involve "straight passing" or the alienation of power from the administration.  
Statutory powers and discretions are typically exercised in the name of the minister, and unless a statute expressly requires the Minister’s personal action or fiat, delegation is unproblematic.  
Delegations never permanent:  They are not assignments.  Authority continues to reside in delegator, may be recalled.



