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   GS/Las 6764 (part I)/POLS 5110
  Professors Carl Baar and Ian Greene

Fall Term 2005                                   Offices: 127 McLaughlin College (Baar)

Mondays, 7:00 – 10:00 pm
         224 McLaughlin College (Greene)


Osgoode PDP, 1 Dundas W.

tel 416-736-5128 (both)



 



                                   emails: baar@yorku.ca, igreene@yorku.ca 

Judicial Administration in Canada

GS/Law 6764 6.0 (part I) / GS/POLS 5110 3.0
Course Description:

This course investigates trial courts and tribunals as state actors and court systems as social and political institutions.  The course considers major concepts and issues in the field of court and tribunal administration, including the purposes of courts and tribunals and the nature of adjudication, judicial independence and accountability, caseflow management, the problem of unnecessary delay, and alternative dispute resolution.  The course will place management issues in a distinctive and complex environment; and for students of law, the course will provide a unique context for examining the divergence between law on the books and law in action.

Classes will focus primarily on Canada, but will draw on the instructors’ research and experience in other court systems, for example the United States, Australia, India, Pakistan, Ethiopia and the Philippines.

Required Texts:
Peter McCormick, Canada’s Courts (Toronto: Lorimer, 1994).

Maureen Solomon and Douglas K. Somerlot, Caseflow Management in the Trial Court:  Now and For the Future (Chicago:  American Bar Association, 2000).

A course kit has been prepared and is available from the PDP.  It includes relevant chapters from Perry Millar and Carl Baar, Judicial Administration in Canada (1981, now out of print).

Assignments and evaluation for Part I
Students have a choice of being graded in one of the following three ways:

1.  Students may opt to write a take-home exam worth 100% of the course grade for Part I.  The take-home exam will consist of two parts:  a) a theoretical essay of about 10 pages double-spaced (1500 words) analyzing a problem related to courts and tribunal administration, and b) a question dealing with the application of theory to practice, such as a case commentary.  The take-home exam is due on Monday, November 7, and may be filed by email.

2.  Students may write a research paper worth 100% of the course grade.  The research paper should be about 20 pages double-spaced (3000 words).  It should apply some aspect of administrative law theory to a specific legal problem.  Students are welcome to prepare an outline for the paper and to discuss the outline with the course director prior to completing the final draft of the paper.  The research paper is due on Monday, November 7, and may be filed by email.

3.  Students may write a short research paper worth 50% of the course grade (10 pages double-spaced) PLUS they may complete one of the two questions on the take-home exam (student's choice) for the other 50% of the course grade.  The short research paper is due on Monday, October 17 (may be filed by email, and will be graded within 7 days), and the take-home exam question is due on Monday, November 7, and may be filed by email.

Class presentations:  Each student is expected to give one class presentation of no more than 5 minutes summarizing and commenting on one of the readings.  (If the presentation grade, when calculated as 10% of the final grade, results in the final grade being raised, then the presentation grade will be used to raise the final grade.)  NOTE:  Experience has shown that it is exceedingly difficult to keep a presentation to five minutes.  Please time your presentation and try not to go overtime!

Readings and lecture topics:
Week One (Sept. 12):

Introduction to Field of judicial administration
and course





The Purposes of Courts and Tribunals





Issues in the Field


Required:



(McCormick, chs. 1 & 2.



(Millar and Baar, chs. 1-2.



(Exodus, chapter 18, verses 13-27 (an early historical example of an issue 








in judicial administration)
Week Two (Sept. 19):

Judicial Independence and the Nature of 






Adjudication

Required: 


(Cornelius M. Kerwin, Thomas Henderson and Carl Baar, “Adjudicatory 

Processes and the Organization of Trial Courts,” 70 Judicature 99-

106 (1986) 7

(Peter McCormick, “New Questions about and Old Concept:  The 

Supreme Court of Canada’s Judicial Independence Decisions,” 37:4

Canadian Journal of Political Science 839-862.   20

(McCormick, ch 4.  
(Millar and Baar, ch. 3.  


(Hamilton, Number 78, The Federalist Papers.  


(“Brutus,” Essay XV, from The Anti-Federalist Papers.  

Suggested:  



(McCormick, Ch. 8.  (This chapter on judicial independence was written 




ten years prior to the required article by McCormick above.)

(Martin L. Friedland, A Place Apart: Judicial Independence and Accountability in Canada (Ottawa: Canadian Judicial Council, 1995).  (not in course kit)  
Week Three (Sept. 26):   

Court Organization and Trial Court Reform


Required:
(Millar and Baar, ch. 4.  


(McCormick, ch. 3.  


(Baar, “Trial Court Reorganization in Canada: Alternative Futures for 



Criminal Courts” (2003).  


(Baar, “The Emergence of the Judiciary as an Institution” (1999).  
Week Four (October 3):  

Court Delay and Caseflow Management


Required:



(Jane Gadd, “Judge speaks out against court delays”.  


(Church, Justice Delayed, ch. 4.  


(Baar, “Social Facts, Court Delay and the Charter”.  
                        (Millar and Baar, ch. 8  
                        (Solomon and Somerlot, 1-31.

(The last two readings cover similar subjects, but take a slightly different approach.  Which do you prefer?)

             Suggested:

            (Prior to this class it is worth revieiwing the headnotes for R. v. Askov, 


   [1990] 2 S.C.R. 1199 at:  http://www.lexum.umontreal.ca/csc-scc/.
(Millar and Baar, ch 5. 
                        (Blair and Lang, Ontario Civil Justice Review.  
                        (Solomon and Somerlot, 33-92.

October 10:  No Class (Thanksgiving)

Week Five:  (Oct. 17)  
Civil and Appellate Litigation in an Empirical and Sociol-legal Framework
             Required:

(Pound, “The Causes of Popular Dissatisfaction …” 
                        (Greene et al., Final Appeal, ch. 8.  
(Cowper, “A Canadian Litigator Looks at the American System”.  
(Olson, “How America Got Its Litigation Explosion”.  
(Baar, “The Business of the Courts”.  
(Twohig et al., “Empirical Analyses of Civil Cases … in Toronto,” 110-134, & 141-147.
(McCormick, ch. 10.   

Suggested:

(McCormick, chs. 5,6, 9.
(Twohig et al., “Empirical Analyses of Civil Cases … in Toronto,” 77-87, 89-104.

(Greene et al., Final Appeal, ch. 3.   
Week Six:  Oct. 24  

Public Administration, Judicial Administration
and Management Theory


             Required:

                          (McCormick, ch. 12.  
  (Millar and Baar, chs. 6-7.  
                          (Baar, “Integrated Justice: Privatizing the Fundamentals”.  
             Suggested:

  ( Millar and Baar, chs. 6-7. 

  (McCormick, ch. 7, 11. 
