RJR Macdonald (1995)
:  Notes by Ian Greene
In 1988, the government of Brian Mulroney secured the passage by Parliament of the Tobacco Products Control Act, which banned all tobacco advertising in Canada, and also banned the sale of tobacco products unless they were sold in packages on which were printed prescribed warnings depicting the dangerous results of smoking.  As well, severe restrictions were placed on promotions of tobacco products, and the distribution of tobacco products for free was prohibited. This was in reaction to mounting evidence that tobacco was contributing to a good many diseases, especially lung cancer.  The tobacco companies challenged the law as a violation of freedom of expression under the Charter, and the case reached the Supreme Court in 1994.  In a five to four decision released in 1995, the Court struck down the key provisions of the legislation for being overbroad, leaving in place only the prohibition of the distribution of tobacco products for free.  In reaction, in 1997 Parliament enacted the Tobacco Act, which permitted “information and brand-preference advertising, while forbidding lifestyle advertising and promotion, advertising appealing to young persons, and false or misleading advertising or promotion.”
  The revised legislation was upheld by the Supreme Court in 2007.

The majority that struck down the main provisions of the 1988 legislation consisted of Chief Justice Lamer, and Justices McLachlin, Sopinka, Major, and Iacobucci.  McLachlin wrote a decision that was concurred with by Sopinka and Major regarding Charter issues.  Iacobucci, with the concurrence of Lamer, agreed with McLachlin’s striking down of the key features of the Act, but took a somewhat different approach to the application of s. 1.   The minority decision was written by Justice La Forest, with concurrences by L’Heureux-Dubé, Gonthier and Cory.

S. 1 analysis by McLachlin
All nine judges agreed that the key sections of the Act infringed the Charter right to freedom of expression, and so the analysis centred on the s. 1 analysis.  McLachlin wrote that the objective of the impugned sections of the Act was two-fold:  “to prevent people in Canada from being persuaded by advertising and promotion to use tobacco products,” and “to discourage people who see the package from tobacco use.”
  From her perspective, it is important to focus on the objective just of the impugned sections of the Act rather than the general purpose of the Act, which is “to protect Canadians from the health risks of tobacco use.”
  A more focused definition of the objective sets a higher standard for the government to justify the infringement of rights under s. 1.

McLachlin agreed that the objectives of the impugned sections of the legislation are of sufficient importance to justify the infringement of freedom of expression.  With regard to whether there is a rational connection between the objectives and the means used in the Act to achieve them, she could not find a rational connection in relation to the complete ban on tobacco advertising, or the complete prohibition of making information available about particular tobacco products, or the ban on printing a tobacco company’s logo or name on promotional products like cigarette lighters.  She wrote that there was no social science evidence that such drastic measures are necessary in order to meet the objectives.  On the other hand, she stated that a ban on “lifestyle advertising,” and advertising directed at children, could likely be justified in order to discourage Canadians from smoking.

As well, McLachlin concluded that the legislation did not limit freedom of expression as little as necessary in order for the government to achieve its objectives.  McLachlin emphasized that the government’s selection of an appropriate way to achieve an objective, but limit rights as little as necessary, “seldom admits of perfection and the courts must accord some leeway to the legislator.  If the law falls within a range of reasonable alternatives, the courts will not find it overbroad merely because they can conceive of an alternative which might better tailor objective to infringement….”
  Nevetheless, it was clear to McLachlin that that by prohibiting tobacco companies from advertising the contents of their products and how particular products differ, the Act prevented Canadian consumers from “learning about product availability to suit their preferences and to compare brand content with an aim to reducing the risk to their health.”
  She continued, “The government had before it a variety of less intrusive measures when it enacted the total ban on advertising, including: a partial ban which would allow information and brand preference advertising; a ban on lifestyle advertising only; measures … to prohibit advertising aimed at children and adolescents; and labelling requirements only….  In my view, any of these alternatives would be a reasonable impairment of the right to free expression, given the important objective and the legislative context.”

McLachlin was critical of the part of the minority judgment, written by La Forest, that argued that the Court should defer more to Parliament’s choice of measures when commercial advertising is at issue because advertising is a less important type of expression than other kinds of expression.  McLachlin countered that “Commercial speech, while arguably less important than some forms of speech, nevertheless should not be lightly dismissed.”
  Advertising, she wrote, often provides consumers with important information about products that consumers need in order to make rational choices.

The key provisions of the Act (other than the ban on giving away tobacco products for free), having failed the rational connection and minimal impairment tests, were struck down by McLachlin (writing for Sopinka and Major), with the concurrence of Iacobucci and Lamer.
S. 1 analysis by Iacobucci

Iacobucci agreed with the dissenting opinion of LaForest that the Act passes the rational connection test.  However, he agreed with McLachlin that it failed the minimal impairment test.  His remarks about what kind of legislation would pass the minimal impairment test were valuable to the Chretien government in re-drafting the legislation:

…it is clear that health warnings can and should be placed on the packages, but the strictures of the Charter necessitate that they be attributed to their author, in all likelihood Health and Welfare Canada.  Regarding the advertising ban, it is clear to me that an effort could have been made to regulate tobacco advertising along the lines of alcohol advertising. … [P]artial bans in the order of prohibitions on lifestyle advertising only and limitations on advertising aimed at adolescents could have been given more constructive attention [by the government].
 
S. 1 analysis by La Forest
La Forest, with three other judges concurring, preceded his s. 1 analysis with a discussion of how strictly the s. 1 should be applied to cases like this one that concern a corporation’s right to freedom of expression for the purpose increasing their market share of a harmful product in order to earn greater profits.  He noted that the causal link between tobacco consumption and diseases such as cancer is complex because there are other factors also involved, and so for the court to demand “definitive social scientific evidence respecting the root causes of a pressing area of social concern” may “paralyze the operation of government in the socio-economic sphere.”
  He referred to former Chief Justice Dickson’s assertion that the "’core’" values [of the Charter include] the search for political, artistic and scientific truth, the protection of individual autonomy and self-development, and the promotion of public participation in the democratic process.”
  When an issue concerning freedom of expression if “farther from the ‘core’ of freedom of expression values, this Court has applied a lower standard of justification.”
  He concluded that “the harm engendered by tobacco, and the profit motive underlying its promotion, place this form of expression as far from the ‘core’ of freedom of expression values.”
  
La Forest defined the objective of the Tobacco Products Control Act as “to prevent people in Canada from being persuaded by advertising and promotion to use tobacco products,” and “to discourage people who see the package from tobacco use.””
    Given this broad definition of purpose, and his emphasis on deference to Parliament in cases like this, it was not difficult for La Forest to find a rational connection between the objective of the Act and the means used – the ban on all tobacco advertising and promotion and the prescription of specific warnings on tobacco products.
  As well, he found that the legislation limited the freedom of expression of tobacco companies as little as necessary to achieve the governmental objective.  Tobacco companies were still allowed to market their products.  Moreover, during two decades, the government had refined its strategy by implementing less restrictive and approaches to reducing the use of tobacco products, and terminating approaches that were not working effectively.
  It follows that La Forest concluded that the Act did more good by discouraging the use of tobacco products than it did harm by restricting freedom of expression.

In both the Ford and RJR MacDonald decisions, the Supreme Court demonstrated that the Charter protects commercial freedom of expression as well as freedom of expression that is more closely related to the “core values” of freedom of expression.  The RJR MacDonald decision, in which the Tobacco Products Control Act was struck down in a close five to four vote, demonstrates how difficult it is for the judges to form a consensus about the degree to which commercial expression deserves Charter protection.
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