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The Charter (Chapter 2 draft)
Note:  this draft is copyright protected and may be used only by students in PPAL 6100 3.0.  It may not be distributed beyond the class.  References in the text below refer to the 1989 edition’s list of cases and references, which are separate documents on this web page.  New references are shown as endnotes.
The circumstances that led to the adoption of the Charter of Rights and Freedoms help to explain the form the document finally took. These events have also provided the setting for some of the more recent controversies about the Charter, such as whether the provision allowing legislatures to override parts of the Charter should be removed, or whether some form of “distinct society” clause in our constitution might weaken women's equality rights.

A visitor to our country who knew little of Canada's most pressing political issues in the early 1980s might be forgiven for assuming that the Charter was a reaction to human rights abuses, or the imminent threat of such abuses. Although the Supreme Court's narrow interpretation of the Bill of Rights encouraged some pro-civil liberties activists to campaign for an entrenched charter of rights, human rights violations, or the fear of them, did not constitute a major issue in Canada during the ten or fifteen years before 1982. A possible exception was the October Crisis of 1970, when the arbitrary powers provided by the War Measures Act were abused by some authorities. Most Canadians, however, supported the government's tough stance against terrorists. Moreover, the man who decided to invoke the War Measures Act, Pierre Trudeau, was the same person who championed the cause of a charter. Public pressure to protect civil liberties can therefore explain only a part of the drive for an entrenched bill of rights.

Rainer Knopff and F.L. Morton have argued that the goal of entrenching a charter of rights was a key ingredient in the federal government's nation-building strategy from 1967 to 1982. That strategy had three major elements:
· to create the conditions that would encourage a stronger national identity to counteract the forces of provincialism; 
· to patriate the constitution (end the role of the U.K. Parliament in the constitutional amendment process, and provide for an entirely Canadian amending procedure); and

· to extend language rights and to create new "mobility rights" so that Canadians would feel at home in any province and would not be deterred from moving within the country.

From this perspective, it was hoped that the proposed charter would become an instrument of national unity. An entrenched bill of rights that applied across the country would lead, it was expected, to a national discourse about human rights. New national coalitions and identities would be created that would transcend and weaken the forces of regionalism and provincialism.

A major problem faced by the government was that Canadians were not very concerned about the patriation issue. As well, the subject of language rights was divisive. Neither the patriation nor the language rights goals were likely to succeed if they were promoted on their own. The federal strategy was to join the proposed charter and patriation in an inseparable package and to include language rights in the roader list of rights and freedoms.  Alan Cairns has argued that the strategy not only worked, but an unexpected side effect was that the advent of the Charter energized and mobilized a number of groups that had not previously been as deeply involved in Canadian politics, such as new Canadians, aboriginal Canadians, seniors, visible minorities, and women.
The Road to the Charter

This strategy, however ingenious, could not have worked without the perseverance of someone as determined as Pierre Trudeau. In addition realizing the strategic value of the proposed charter, Trudeau believed in it for its own sake. This may be because he had first-hand experience with the civil liberties abuses of the Duplessis regime. He had been a vocal critic of the Union Nationale government, and as a result, government supporters had pressured universities not to hire him as a law professor. Trudeau became convinced that a constitutional bill of rights was needed to supplement the protection of human rights through constitutional conventions, the common law, and ordinary statutory bills of rights.

As the federal minister of justice, Trudeau had promoted a constitutional charter of rights in a 1968 policy paper, "A Canadian Charter of Human Rights." In the same year, Prime Minister Pearson called the first of what became a series of federal-provincial conferences to consider a constitutional bill of rights and a method of patriating the constitution. The 1968 conference failed to produce an agreement, and in 1970 the federal government established a special committee of Parliament (the "Molgat-MacGuigan Committee") to consider constitutional reform. The committee received 1,700 briefs or representations, many of them recommending that the proposed charter of rights should include protection for groups with particular grievances that were often ignored by politicians – groups such as the handicapped, women, seniors and the poor. This marked the beginning of a new trend in thinking about human rights in Canada, according to Cynthia Williams. Once the public became formally involved in the Charter project, many claims previously thought of as political demands — such as the abolition of compulsory retirement, adequate welfare payments, access to public buildings for the handicapped, and affirmative action programs for women — were transformed into human rights claims. The committee rejected most of the demands of these traditionally marginalized groups, but the hearings gave these groups experience in navigating the political process that would prove valuable a decade later.

In 1971 the first ministers reached an agreement, known as the "Victoria Charter," to patriate the constitution and at the same time entrench a charter of rights. The agreement failed to take effect, however, because of objections from Quebec and Alberta. The Quebec cabinet would not endorse the agreement without additional guarantees of cultural sovereignty. In Alberta a provincial election produced a change in government. The new premier, Peter Lougheed, was opposed to the proposed constitutional amending formula in the Victoria Charter because by giving a veto power only to Ontario, Quebec and British Columbia, it made Alberta and the other six provinces "second class."

After this setback, the momentum for constitutional change slowed down considerably. The success of the Parti Québécois in the Quebec election of 1976 became a further obstacle to constitutional reform. Although there were several constitutional reform initiatives during the next few years, it was not until the defeat of the sovereignty-association concept in the 1980 Quebec referendum that there was again a serious opportunity for constitutional reform. In the meantime, Canada's accession to the International Covenant on Civil and Political Rights in 1976 helped supporters of a constitutional bill of rights keep the idea alive.

During the Quebec referendum campaign, Trudeau promised Quebeckers that if they voted "no" to sovereignty-association, they could look forward to a "renewed federalism." After the 60 to 40 per cent victory of the "non" to separation side, he set out to fulfill this promise by reviving his government's nation-building strategy: the patriation of the constitution and the creation of a constitutional charter of rights and freedoms.

A First Ministers' Conference was called for September 1980. The constitutional conference ended with no agreement, and the federal government announced a plan for "unilateral patriation" of the constitution. The plan was that the Canadian Parliament would request the U.K. Parliament to place an amending formula in the constitution (the 1971 Victoria Charter formula would be used), as well as the Charter of Rights, and then abdicate all future responsibilities for changing the Canadian constitution. The federal government claimed that it could accomplish this feat without provincial support because of the conventions that had developed governing the amendment of the constitution. The federal argument position was that when a constitutional change had been required in the past, the federal Parliament alone would request the amendment, and the amendment would automatically be enacted by the London Parliament. The BNA Act had been amended twenty-two times since 1867, and no provincial legislature had ever officially participated in the process.

This claim was only part of the truth. Of the twenty-two amendments, only five had affected provincial powers. In each one of these five cases, all the relevant provincial authorities had approved the constitutional amendments. Thus, there was a well-founded claim that a convention of provincial consent existed regarding constitutional amendments that affected the provinces.

Trudeau nevertheless denied that provincial consent was a convention, and he determined to push on with unilateral patriation. The patriation resolution, including the proposed charter, was sent to a special committee of Parliament for consideration. The committee held televised public hearings and received almost 1,000 submissions. The hearings, as expected, demonstrated widespread public support for the proposed Charter. Prominent among the witnesses before the committee were representatives of many of the traditionally marginalized groups whose representations had failed to produce the desired results during the Molgat-MacGuigan hearings in 1971. But this time, circumstances favoured these groups.

The government needed all the support it could muster to counteract the eight premiers who opposed unilateral patriation. Early in 1981 the government accepted a series of proposals to expand the provisions of the Charter. The equality rights section (section 15) was broadened according to the recommendations of feminist groups, and a special guarantee of sexual equality (section 28) was added. The equality rights section was also expanded to prohibit discrimination based on mental or physical disability. And two sections were added, one inside the Charter (section 25) and one outside (a provision affirming existing aboriginal rights), to protect native rights. Public response to these proposals was very positive, thus strengthening the government's drive for unilateral patriation.

Meanwhile, the eight provincial governments opposed to unilateral patriation and the Charter — all but Ontario and New Brunswick - launched a counter-offensive. These governments had a variety of reasons for opposing the package, including reservations about the Victoria Charter amending formula (which gave a veto to Ontario and Quebec, but not to other provinces), and doubts about the proposed charter of rights. In April 1981 the eight premiers, including René Lévesque, agreed to support an amending formula that was an alternative to the Victoria Charter formula. This so-called Vancouver Consensus formula would require for most future constitutional changes the agreement of Parliament and seven out of ten provincial legislatures representing 50 per cent of the population of the provinces. The inspiration behind this proposal was Peter Meekison, the former Chair of the Department of Political Science at the University of Alberta who became Deputy Minister of Alberta’s Intergovernmental Affairs department.  Alberta had opposed the Victoria Charter amending formula because it privileged Ontario and Quebec in a federation in which Peter Lougheed believed that all provinces were equal.  Meekison had been charged with finding an alternative amending formula that respected the principle of the equality of provinces. Meekison’s proposal, first unveiled in Vancouver, became known as the Vancouver Consensus.
One may well ask why Quebec supported the Vancouver Consensus, given that this formula abandoned Quebec’s traditional demand for a veto over constitutional amendments.  The answer may be that René Lévesque, having known Trudeau for many years, concluded that he was not likely to compromise about his insistence on the Victoria Charter formula, and so Quebec’s loss of the veto was a remote possibility.  In the post-referendum climate, Lévesque was no doubt trying to present himself as someone trying his best to work within the federalist structure, flawed though he believed it to be, and he quite likely expected that the obstinacy of Trudeau over the amending formula debate would prove once and for all that federalism was doomed to failure.  Thus, there was no harm in supporting the Vancouver Consensus, and possibly some political capital to be gained.
Other premiers feared that an entrenched charter would not have the positive impact its supporters cheerfully assumed. For example, Saskatchewan's NDP premier, Allan Blakeney, feared that wealthy corporations would pursue litigation under an entrenched charter to limit government social programs and the powers of labour unions. Because judges tend to come from backgrounds sympathetic to business interests, he predicted that such litigation would have a reasonable chance of succeeding.

Three of the eight provinces opposed to the unilateral patriation, Newfoundland, Quebec and Manitoba, launched legal challenges by sending reference questions to their provincial courts of appeal. The “gang of eight” that opposed Trudeau’s package carefully chose these courts for reference questions based on the perceptions of the premiers about which courts were most likely to rule in their favour.  The courts were asked whether a convention of provincial consent existed, and whether such a convention could operate to prevent the Canadian Parliament from proceeding.

The results of the constitutional reference in the three provincial courts of appeal were inconclusive. The courts in Manitoba and Quebec held that provincial consent was not a legal requirement, but the Newfoundland court held that it was, although there were dissenting opinions in all three courts. These decisions were appealed to the Supreme Court of Canada, which announced its decision in late September 1981. The decision was so important that, for the first time in Canadian history, television cameras were allowed in the courtroom to record the historic verdict. Unfortunately, one of the judges tripped over a cable and disconnected the main microphone so that the chief justice's announcement was barely audible. Hearing the announcement, however, would probably not have improved the understanding of the decision for a great many people. The Court decided that a convention of "substantial provincial consent" did exist, but it added that conventions cannot be enforced by the courts because constitutional conventions represent unwritten laws that are enforced by the political process, not by courts.  In other words, while no court-recognized legal rules could stop Parliament from proceeding with the unilateral patriation project, this action would nevertheless break a constitutional convention [5]. By tradition, voters are expected to defeat governments that operate counter to important constitutional conventions, where such action appears to erode democracy.
The Supreme Court's decision, which produced no clear winners in the dispute between eight provinces and the federal government, forced the two sides back to the bargaining table. The first ministers met again on November 2, 1981. On the morning of November 5 an agreement was announced to patriate the constitution with the Vancouver Consensus amending formula and with a constitutional charter of rights. All of the first ministers agreed to the package except for René Lévesque. Politically, it would probably have been impossible for a separatist premier to agree to such a renewal of the Canadian constitution. Technically, however, the agreement was close to what Lévesque had already endorsed when he was convinced that Trudeau would never accept the position of the eight provinces that supported the Vancouver Consensus amending formula.

The agreement of November 5 included compromises on both sides. Although Trudeau preferred the Victoria Charter amending formula, he agreed to a modified version of the Vancouver Consensus formula. (The Vancouver Consensus formula would be used to amend the Charter of Rights and the division of powers, but up to three provinces could opt out of some kinds of amendments.  If an amendment transferred provincial powers to Ottawa, opting out provinces would be compensated financially to continue to offer services for the area they’d opted out of.  As well, there would be three less onerous procedures for amending parts of the constitution not needing wide agreement.  As well, a few very controversial subjects – such as the amending formula itself – would need unanimous consent for amendment.)  In return, the eight provinces agreed to a constitutional charter of rights, but only if the Charter contained a clause permitting federal and provincial legislatures to enact specific statutes that would override the Charter. (It was thought that this override procedure would provide a counterbalance to unacceptable or unworkable judicial interpretations about the meaning of the Charter.) Trudeau agreed to the override clause on the condition that every specific use of it would expire automatically after five years and that the clause would not apply to the democratic rights, mobility rights, language rights and minority language education rights. This solution, which enabled legislatures temporarily to exclude judicial review based on sections 2 and 7-15 of the Charter, became the infamous section 33 of the Charter.

As noted above, the federal-provincial compromise of November 5 appeared to satisfy most of the points in Lévesque's bargaining position. One of Quebec’s demands which was not met, however, concerned the section of the Charter dealing with minority language education rights (section 23). One of the effects of this provision was that anglophones who had been educated in English anywhere in Canada would have the right to have their children educated in English in Quebec (this was known as the "Canada clause".)  Lévesque had wanted the rights of an English education in Quebec restricted to children of parents who had been educated in English in Quebec. (This provision was already contained in Quebec's Charter of the French Language [Bill 101] and was known as the "Quebec clause.") Furthermore, the Charter would extend the right to English education in Quebec to children whose parents' mother tongue was English, even if they did not qualify under the Canada clause (this is known as the "mother tongue clause"). Lévesque was opposed to this provision as well. In order to try to weaken Quebec opposition to the patriation/Charter project, a provision was added so that the mother tongue clause would not apply to Quebec until approved by the Quebec National Assembly.
After the November 5 agreement, final preparations were made for the patriation of the Canadian constitution. With the consent of nine provinces, the federal Parliament passed a resolution that requested the U.K. Parliament to amend the Canadian constitution one last time. The Westminster Parliament's Canada Act, 1982, added the Constitution Act, 1982, to Canada's constitution and changed the name of the BNA Act (which remains an integral part of the constitution) to the Constitution Act, 1867. The Constitution Act, 1982, contains the Charter of Rights and Freedoms and the Vancouver Consensus amending formula. The Quebec government sent a reference question to its Court of Appeal asking whether the "substantial provincial consent" the Canadian Supreme Court had declared was part of the old amending convention made the consent of Quebec mandatory. Before the Quebec Court of Appeal could decide the case, the Westminster Parliament had enacted the Canada Act. On April 17, 1982, the Queen signed the Canada Act in a ceremony on Parliament Hill. The era of the Charter of Rights and Freedoms had begun.

Later, both the Quebec Court of Appeal and the Supreme Court Canada ruled that "substantial provincial consent" did not make Quebec's consent mandatory. Although this interpretation of the convention is questionable, from a political perspective the courts probably had no choice. Legally, the U.K. Parliament had already changed Canada's constitution for the final time. Future change would have to occur entirely in Canada [7]. Thus, the Charter and the new amending formula applied in law to Quebec, although many Quebeckers felt that the new constitution lacked moral legitimacy because of Quebec's failure to ratify it.

The election of a federal Conservative government in 1984, and of a Liberal government in Quebec in 1985, opened the door to obtaining, belatedly, the consent of the Quebec legislature to the 1982 constitutional accord. The new Prime Minister, Brian Mulroney, was anxious to obtain Quebec's official endorsement of the 1982 constitutional changes. He recognized that no constitution, however legally binding it is, can keep a country together unless the people consider it to be legitimate. Premier Bourassa produced a list of five conditions that would have to be met before Quebec would agree to the constitutional accord: recognition of Quebec as a distinct society, more provincial power over immigration, constitutional recognition that three of the nine Supreme Court of Canada judges must be from Quebec, limits to the federal spending power in provincial jurisdiction, and a Quebec veto over future constitutional changes. All of these demands were accommodated in the Meech Lake Accord announced on April 30, 1987. Instead of providing Quebec with a veto over all constitutional changes, however, financial compensation would be provided to provinces that opted out of a constitutional amendment with regard to any matter, rather than the more restrictive provisions for financial compensation included in the Constitution Act, 1982.  For Quebec and other provinces that might opt out of a constitutional amendment, opting out with financial compensation would be tantamount to a veto with regard to the impact of the amendment in that province.  
The Meech Lake Accord required unanimous consent of Parliament and all provinces within three years to become law, and because of electoral changes in provincial governments, Manitoba and Newfoundland did not approve the Meech Lake Accord within that time frame.  The failure of Meech Lake was blamed by many observers on the process – negotiations were restricted primarily to the first ministers and their key advisors.  A new round of constitutional negotiations was begun that included broad consultation of the Canadian public, and the result was the Charlottetown Accord of August, 1992.  This was a complex agreement that included the substantive provisions of the Meech Lake Accord, and other constitutional changes that included accommodation of some of the interests of Aboriginal Canadians, and Senate reform.  The Charlottetown Accord was subjected to a referendum within two months, and as might be expected when voters had only a short time to evaluate a complex proposal, the Accord was rejected by 54% of Canadians in a 72% turnout.  This debacle was seized on by Quebec nationalists as an indication of the inevitable failure of federalism, and in 1995, a Quebec referendum on separation from Canada came within a hair of succeeding.  (Greene (4))  Throughout this tumultuous post-1982 period, it is significant that none of the contentious issues engaged the Charter of Rights.  Over the years, the Charter became one of the icons of Canadian identity that a large majority identified with.  
The Substantive Provisions in the Charter

The substantive provisions in the Charter appear in seven parts, which are separated by headings in the text of the Charter: (1) fundamental freedoms, (2) democratic rights, (3) mobility rights, (4) legal rights, (5) equality rights, (6) language rights and (7) minority language educational rights.

Fundamental Freedoms (Section 2)

These are the familiar civil liberties that grew into constitutional conventions in the United Kingdom as a result of the adoption of the ideology of liberalism — the same ones that the Duff Doctrine sought to protect. They include freedom of conscience and religion; freedom of thought, belief, opinion and expression (including freedom of the communications media); freedom of peaceful assembly; and freedom of association. The fundamental freedoms in the Charter are also listed in the Bill of Rights, but the wording of most of them has been slightly changed with the hope of providing greater clarity and comprehensiveness.

Democratic Rights (Sections 3-5)

The Canadian Bill of Rights made no mention of democratic rights, and Trudeau's first proposal for an entrenched charter of rights in 1968 did not suggest entrenching the democratic rights — a shortcoming emphasized in Donald Smiley's 1969 commentary (2) on the Trudeau proposals. This kind of criticism had some effect, because in 1971 the bill of rights in the Victoria Charter included references to the right to vote, universal suffrage and free elections at least every five years. These principles now appear in the Charter.

Section 3 states that "every citizen" has the right to vote in federal and provincial elections, as well as the right to be qualified for membership in the House of Commons and provincial legislatures. Section 4(1) stipulates that no more than five years may elapse between general elections for the House of Commons or provincial legislatures. Section 5 declares that both Parliament and provincial legislatures must have a sitting at least once in every twelve-month period.

Section 4(2) provides that "in time of real or apprehended war, invasion or insurrection," a two-thirds vote in the House of Commons can continue the life of the House beyond five years. There is no limit on how long elections may be delayed; this is left to the development of future conventions. A similar provision is made for provincial legislatures to continue beyond five years in equivalent emergency circumstances.

The guarantee of the rights to vote and to be qualified for elected office in section 3 apply to all citizens. There are no restrictions listed pertaining to age, mental competence or imprisonment, for example. However, legislatures expect to be able to justify some of these restrictions as reasonable limits to the Charter pursuant to section 1, the limitations clause, which is discussed below.

Mobility Rights (Section 6)

One of the federal government's overall policy objectives during the Trudeau era was to promote national unity by making it easier for Canadians to move from province to province to find work. Provincial governments had created a number of restrictions to interprovincial mobility, such as residency requirements for certain provincial benefits and hiring practices favouring current residents of the province. Section 6 was an attempt to limit such restrictions. Section 6(2) declares that "every citizen" and "permanent resident has the right a) to move and take up residence in any province, and b) to pursue the gaining of a livelihood in any province."

It proved impossible to obtain provincial agreement to such an unqualified guarantee of freedom of movement. Newfoundland wanted to be able to give priority in jobs to local residents in the expected off-shore oil fields. Quebec wanted to encourage the use of French by individuals and companies moving to that province. The richer provinces were concerned that persons from poorer provinces might move to the richer provinces simply to take advantage of more-generous social welfare or health benefits. To obtain provincial agreement for the mobility rights, a number of exceptions were specified in sections 6(3) and 6(4). Social service recipients may be subjected to "reasonable" residency requirements. Mobility is also subject to "any [existing] laws or practices of general application in force in a province," except those that blatantly discriminate on the basis of province of residence. Furthermore, provinces with high unemployment can discriminate against residents from other provinces until the unemployment rate reaches the Canadian average. These exceptions have watered down the potential impact of mobility rights considerably.

In addition to the internal mobility rights, section 6(1) also guarantees every "citizen of Canada" "the right to enter, remain in and leave" the country. The right to enter Canada means that citizens travelling abroad cannot be prevented from returning home, for example, for political reasons. The right to remain in Canada means that Canada's extradition laws have been subjected to challenges under the Charter. The right to leave is meant to preclude' situations developing in Canada analogous to those faced by Soviet Jews who wish to emigrate but are denied permission. The right to leave may also affect the federal government's ability to place restrictions on the amount of currency Canadian travelers or emigrants may take with them, should the federal authorities ever wish to exercise this power.

The mobility rights in the Charter have had very little impact on the Canadian political system. Until April 1989 there were forty-six section 6 cases reported in all courts in Canada, according to Charter of Rights Decisions. In six trial court decisions the Charter claim was upheld, but in only four of these was the claim sustained on appeal. A fifth of all section 6 cases involved litigants who tried to avoid extradition by claiming the right to remain in Canada. None of these attempts were successful. (The Supreme Court has left open the possibility, however, that in compelling situations extradition might be prevented through proceedings under section 7 [ 12, 24].

In one 1989 case, Black v. Law Society of Alberta, the Supreme Court of Canada struck down a Law Society of Alberta rule that prohibited lawyers from entering into a partnership with another member of the Law Society not ordinarily resident in the province The Court declared that the rule was inconsistent with section 6(2) of the Charter [18]. In a Nova Scotia Court of Appeal case, a Now Scotia regulation requiring that salesmen be permanent residents in order to receive a license was struck down [14]. Then there was the British Columbia Supreme Court case in which a medical doctor succeeded in invoking section 6 to obtain a billing number from the province's health insurance agency. The doctor had previously been denied the number simply because she had moved from out of tin province [54]. Finally, a probation order that prevented a probations from entering a particular city in New Brunswick was found to in inconsistent with section 6 by the Court of Queen's Bench [101] Because there are so few decisions under section 6 and it is not ye clear what impact it will have on government policies, section 6 case; are not discussed in a separate chapter.

It is somewhat ironic that the Supreme Court's first Charter case arose under section 6. This was the case of Joel Skapinker, a South African citizen who had taken a law degree in Canada. The Law Society of Upper Canada, the regulatory body for lawyers in Ontario had denied Skapinker permission to practice law because he was not a citizen. Skapinker took the Law Society to court under the Charter claiming that section 6 guaranteed to permanent residents, like himself, the right "to gain a livelihood in any province." Skapinker lost because the Supreme Court decided that section 6 applied only to persons moving from one province to another or to persons living in one province and working in another [47].

Legal Rights (Sections 7-14)

The legal rights section of the Charter includes a number of procedural safeguards designed to protect those subjected to governmental intervention under the law, such as those accused of federal criminal offences or provincial highway traffic violations and visitors to Canada who are ordered deported by federal immigration authorities. As the legal rights apply to "every person" or "everyone," they apply to any person subjected to federal or provincial authorities — not simply to citizens or permanent residents. According to Supreme Court decisions, "legal persons," such as corporations, are also covered [42].

The legal rights are a reflection of the second aspect of civil liberties claims mentioned in chapter 1: that when it is acceptable for governments to restrict freedoms, certain procedures must be followed to ensure that freedoms are not unnecessarily restricted.

The legal rights sections of the Charter repeat most of the legal rights listed in the Canadian Bill of Rights, except for the right to a fair hearing in accordance with the principles of fundamental justice to determine rights and obligations (section 2[e] of the Bill) and the right not to be deprived of the enjoyment of property except through the due process of law (section 1[a] of the Bill). These particular rights will continue to be covered by the Bill of Rights rather than the Charter, but they apply only to the central government.

The Charter lists a number of legal rights not covered by the Bill of Rights. For example, the Charter prohibits unreasonable search and seizure, the retroactive criminalization of actions other than war crimes, and double jeopardy, that is, being tried and possibly punished more than once for the same offence [29, 46]. In addition, the Charter provides the right "to be tried within a reasonable time," the right to a jury trial if the offence carries a penalty of five years in jail or more, and the right to the least punishment if the punishment for an offence was varied between the time the offence was committed and the time of sentencing. As well, the Charter goes further than the Bill in protecting the right to counsel by stipulating the right to be informed of the right to counsel upon arrest or detention.

The various legal rights sections of the Charter are arranged in order from the general to the specific, and from the early stages of the criminal process to the later stages. Section 7 is a general guarantee of procedural rights. It states that everyone has the right to "life, liberty and security of the person" unless deprived thereof pursuant to "fundamental justice." Fundamental justice refers to recognized procedural safeguards to ensure fairness of treatment to those who have been detained or put on trial. Many of these procedural safeguards are included in sections 8-14, but section 7 implies even broader protection than the safeguards specifically spelled out in sections 8-14. We will see examples of the scope of section 7 in the Singh, Therens and Morgentaler decisions in chapter 5. However, the Supreme Court has determined that section 7 may not be interpreted so liberally as to nullify the Criminal Code provision that allows dangerous offenders to be given indeterminate sentences [94, 99] o to preclude the fingerprinting of accused persons [81].

Section 8 prohibits "unreasonable search or seizure." Section forbids arbitrary (meaning unlawful) detention or imprisonment. Section 10 includes a list of rights that apply when a person is arrester or detained, such as the right to counsel and the right to be informer of the reasons for being detained. Section 11 contains rights that com4 into effect upon being charged with an offence, such as the right to be presumed innocent until proven guilty and the right to a trial within a reasonable time. (The Supreme Court has decided that the issue of unreasonable delay must be raised at a trial and not a preliminary hearing [55]; in one instance, a trial judge's eleven-month delay in reaching a decision after the trial was considered “unreasonable” [103]. Section 12 prohibits cruel and unusual treatment or punishment. The Supreme Court has held that the minimum sentence o seven years imprisonment that the Criminal Code required for illegally importing any narcotic into Canada (including a "joint of grass" violated section 12 [107].

Section 13 stipulates that witnesses in trials be protected from having self-incriminating evidence used against them in future trials This allows witnesses to concentrate on giving accurate evidence for the trial they are participating in, without having to worry that the: might accidentally, or through the urging of the crown, give evidence that could be used against them personally in a future trial. Section 13 also means that accused persons who are tried for particular of fences need not worry that their testimony at the trial may be use against them in another trial [33, 95]. Finally, section 14 provides the right to an interpreter for any party in a trial (civil or criminal) or an: witness who does not speak the language of the trial, or for any deaf person.

Equality Rights (Section 15)

Section 15(1) states that "every individual" (meaning that only human beings are covered, and not legal persons such as corporations) "is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination." Before examining the remainder of this section, it is worthwhile noting that whereas the Bill of Rights protects equality "before the law," the Charter safeguards equality "before and under" (emphasis added) the law. The phrase "and under" was added to counteract the narrow interpretation of "equality" the Supreme Court gave to this phrase in the Bill of Rights, especially in cases such as Lavell and Bédard [4]. In other words, it is not good enough for the courts to ensure that all Indian women are treated equally by judges. It is also necessary for judges to strike down a law that applies unequally without sufficient reason.

Similarly, whereas the Bill mentions the right to the "protection of the law," the equivalent Charter right is to "the equal protection and equal benefit of the law." The reference to "benefit" is there to encourage judges to apply the equality principle not only to laws that protect citizens from unjustified government encroachment, but also to laws that provide a positive benefit, like unemployment insurance. In fact, the addition of the word "benefit" may represent a specific antidote to the Bliss decision [19].

Section 15 guarantees equality "without discrimination," which means regardless of the type of discrimination. The section, however, continues by listing a number of specific forms of discrimination that are prohibited: " ... without discrimination, and in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability." Apparently, the framers of the Charter (those who participated in drafting it) wished to signal to the judiciary that particular forms of discrimination are especially unacceptable. This list of particularly repugnant forms of discrimination is similar to the list in the Bill of Rights, except that "ethnic origin" has been added to "national origin" to broaden the scope of this category, and "age" and "mental or physical disability" have been added. These latter two additions came about as a result of recommendations from groups representing seniors and the mentally and physically disabled during the parliamentary committee hearings on the proposed charter in 1981. They represented part of the federal government's strategy for increasing the public demand for a charter in the face of provincial opposition to unilateral patriation.

A prominent American Bill of Rights issue in recent years has been to what extent governments can institute affirmative action programs without violating equality rights. An affirmative action program is a government initiative that discriminates in favour of groups that have been the victims of unjustified discrimination in the past so that these groups may achieve equality sooner than otherwise. A specified minimum number of places for blacks in universities and pay equity programs for women are two examples. As Laurence Tribe has noted, while the U.S. Supreme Court is clearly committed to overcoming racial and sexual discrimination, affirmative action programs have n always survived the Court's test for equality [80].

To ensure the constitutionality of affirmative action programs Canada, section 15(2) of the Charter specifically protects affirmative action programs from being limited by the equality guarantee section 15(1).

The equality rights in the Charter could potentially have the greatest impact on existing federal and provincial legislation as procedures. This is because almost every law discriminates among individuals or groups in some way. Whenever a law is challenged court as discriminatory, the crown will have the option of defending the law as a reasonable limit to equality, a defense allowed by section 1 of the Charter, the limitations clause. Because of the potential enormous impact section 15 could have on government programs, did not come into force for three years, until April 17, 1985. The delay was meant to allow the federal and provincial governments to review their laws and to change those that discriminated unnecessarily. Although all the governments went through this exercise, the resulting changes were not very far-reaching because the reviewers were unable to guess how section 15 would be applied by the Supreme Court.
Language Rights (Sections 16-22)

Some of the language rights provisions contained in sections 16-: already existed in section 133 of the BNA Act. For example, section 17-19, which guarantee that either English or French may be used parliamentary debates or the proceedings of the courts created I Parliament (the Supreme Court of Canada, the Federal Court and the Tax Court) and require the use of English and French in the Statutes of Canada, Hansard and other official records, duplicate section 13 One purpose of the language rights sections of the Charter is to create the impression that language rights are an important part of the Canadian concept of rights. In addition, sections 17-19 extend the language guarantees of section 133 to New Brunswick.

By 1982 New Brunswick had become an officially bilingual province in all but a constitutional sense. It was the hope of the federal officials that other provinces with a significant francophone minority such as Ontario, Manitoba and Newfoundland, would also assent to be included in the language rights sections of the Charter, but only New Brunswick agreed. Other provinces, however, may opt in to these sections in the future. Quebec did not opt in because it would have been incongruous for the Parti Québécois government to promote a document that purported to strengthen the bilingual and bicultural nature of Canada. In any case, the language rights contained in section 133 of the Constitution Act, 1867, still apply to Quebec.

Section 16 declares that French and English are the official languages of Canada (meaning the jurisdiction of the central government) and of New Brunswick, and that they have "equal status" and "equal rights and privileges as to their use in all institutions." Although this declaration has a potentially powerful symbolic value, Peter Hogg (1) is doubtful whether it will have much impact on judicial decisions.

Section 20 provides language rights that go well beyond those in section 133. With regard to government services provided by the central government, section 20(1) states that "[a]ny member of the public... has the right to communicate with, and to receive available services" in French or English in three circumstances: first, this guarantee applies to the central offices of a government department or other federal institution; second, other federal government offices must provide bilingual services "where there is a significant demand"; and third, bilingual services must be provided where "due to the nature of the office, it is reasonable" to provide such services. These categories are extremely vague, and it will be up to the Canadian judiciary to define them as cases develop. Section 20(2) provides New Brunswickers with the same right to communicate with government and to receive services in the official language of choice, but the right is not limited to any particular set of circumstances.

Section 21 states that the language rights in the Charter should not be interpreted as "abrogating or derogating" from the language rights in section 133. Section 22 directs that other "legal or customary" rights concerning the use of languages other than English or French will continue, unaffected by the Charter.

Minority Language Education Rights (Section 23)

Section 23 is difficult to comprehend at first reading because it is the result of numerous compromises between federal and provincial officials with regard to the contentious language-of-education issue. The first two subsections of section 23 guarantee to Canadian citizens the right to have their children receive "primary and secondary school instruction" in either English or French in any province, if one or more of the following conditions are met:

· the preferred language of education for the children is the mother tongue of one of the parents (the mother tongue clause);

· the preferred language of education for the children is the language in which one of the parents received his or her primary school education somewhere in Canada (the Canada clause); or

· the preferred language of education for one of the children is the language in which one of the child's siblings received, or is receiving, primary school education (the sibling clause).
In 1981 and 1982 Quebec objected both to the Canada clause and the mother tongue clause, as noted above. Although Quebec had objection to providing an English education to children of anglophone Quebeckers who had received their education in Quebec, the provincial government was determined to educate the children of new immigrants to the province, whether from Canada or from abroad, French. It feared that with increased immigration into the province and declining birth rates, Quebec might eventually become anglophone province unless the children of new immigrants became francophones.

Because the Charter was put into effect without the consent Quebec, a provision was inserted into the final version of the Constitution Act, 1982, that delayed the application of the mother tong clause to Quebec until such time as the Quebec National Assembly ratified it. However, the Canada clause was imposed on Quebec spite of Quebec's objections. When the issue eventually went to co after 1982, Quebec attempted to justify the Quebec clause a~ reasonable limit to the Canada clause. This important case, known as the Quebec Protestant School Board case [8], will be discussed chapter 7.

The Application Clauses (Sections 1, 24, 32 and 33)

There are four clauses in the Charter that define its application: section 32, dealing with the laws and activities covered by 1 Charter; section 1, which suggests the kinds of "reasonable limits'' the Charter that are acceptable; section 33, the legislative override clause; and section 24, which describes how the Charter may be enforced.
What the Charter Covers (Section 32)

The Charter applies only to the relations between governments and persons (including corporations with regard to some clauses). Section 32 states that the Charter applies to Parliament and to provincial legislatures and to the federal and provincial governments (meaning cabinets and the public service, but not the courts; see the Dolphin Delivery case [121], chapter 3.) Thus, all statutes created by Parliament and the legislatures are covered by the Charter, as well as all cabinet regulations and the actions of administrative officials who are responsible to a cabinet minister, Parliament or a legislature. The by-laws and administrative actions of municipal authorities are also included, because municipalities are created by provincial legislation. Furthermore, the regulations created by agencies that exercise power on behalf of government fall within the purview of the Charter. Thus, Skapinker was able to sue the Law Society of Upper Canada under the Charter because the regulation of the law profession has been delegated by the Ontario legislature to the Law Society.

The Charter does not cover the private relations between persons. To the extent that human rights are to be enforced in the private sphere, this is accomplished through the eleven human rights codes and the common law. However, the human rights codes, and other legislation regulating private relations, must conform to the Charter. Justine Blainey was able to win the right to play hockey in what was previously a boys-only league because she successfully challenged a provision of the Ontario Human Rights Code that exempted sports associations from provisions that prohibited discrimination based on sex [70]. Similarly, university professors forced to retire at the age of sixty-five are questioning the constitutionality of compulsory retirement by challenging the provisions of the Ontario Human Rights Code that permit discrimination based on age [74].
The Limitations Clause (Section 1)

Section 1 was intended to provide judges with some direction in determining limits to Charter rights. It declares that the Charter "guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society."

To date, three important features of section 1 have emerged from judicial decisions on the Charter. First, the phrase "demonstrably justified" places the onus on the party wanting to limit a right (usually a government) to prove that the limitation is reasonable. In the absence of evidence to the contrary, judges will presume that a lit placed on a right is not reasonable [42].

Second, the phrase "prescribed by law" means that a limit must "expressly provided for by statute or regulation, or results by necessary implication from the terms of a statute or regulation or from operating requirements. The limit may also result from the application of a common law rule" [109]. In other words, under the principle the rule of law, government may not take action, including action limit rights, except through law. For example, the law that created the old Ontario Censorship Board was struck down by the Supreme Court of Ontario because it gave the board an open-ended license to censor films and videos [75]. The new Ontario censorship law, which created the Ontario Film and Video Review Board, described in rather general terms the kinds of materials that the board could purge. The new law has so far been upheld by the courts. As well, limits may be implied by the law [91, 110]. In a recent Supreme Court of Canada decision on the constitutionality of police spot checks, the Court held that the section of the Ontario Highway Traffic Act that allows police officers to randomly stop motor vehicles contains an implied limit to the right not to be arbitrarily detained (section 9 of the Charter).

Third, the Supreme Court of Canada has defined a test for what constitutes a "reasonable limit" that can be "demonstrably justifies a free and democratic society." This test is known as the "Oakes test” because it was developed in the case of The Queen v. Oakes [129]. (The Oakes case itself is an example of the presumption of innocence for a person charged with drug trafficking, and we will consider case further in chapter 5.) The Oakes test has two key components. First, the objective of the government in limiting a right must be sufficient importance to society to justify encroachment on a right. Second, the limit must be reasonable and demonstrably justified terms of not being out of proportion to the government objective, and must therefore satisfy three criteria: (a) it must be rationally connected to the government objective, and not "arbitrary or capricious"; (b) it should impair the right as little as is necessary to achieve the government objective; and (c) even if all of the points above are satisfied, the effects of the limit cannot be out of proportion to what is accomplished by the government objective — in other words, the cure cannot be allowed to be more harmful than the disease.

Whenever a Charter decision turns on limits to rights in particular situations, legal arguments focus on section 1. It is worth noting that in the United States, where there is a bill of rights with no limitations clause, the Supreme Court created the notion of an "implied" limitations clause. The judges assumed that the framers of the Bill of Rights realized that no right is absolute. The fact that Canada's Charter contains an explicit limitations clause is a reflection of the desire to provide guidance to the judiciary, but it is obvious that the judges are still left with a tremendous amount of discretion in setting limits on rights.

The Legislative Override (Section 33)

Section 33 allows the federal Parliament or a provincial legislature to insert a clause into any specific statute declaring that the statute will operate "notwithstanding" sections 2 and 7-15 of the Charter. Any application of the override will automatically expire at the end of five years, but it may be renewed. This clause does not release legislatures and Parliament from their obligations under the Charter, but it permits them to put off particular cases of judicial review under the Charter so that they themselves can determine their obligations for five-year intervals. The override is a reflection of the skepticism felt by some Canadian politicians about the potential quality of judicial review under the Charter.

A consensus seems to be emerging among our political leaders that the override will only be used in extraordinary circumstances, such as emergency situations or to advance important social policy goals that could be or are being blocked by judicial review. Under most circumstances, however, a government wishing to limit a right would have to justify its action under section 1. Significantly, even the new federal Emergencies Act does not invoke section 33. Although the Emergencies Act, like the old War Measures Act which it replaced, does infringe civil liberties, the government expects to be able to justify such restrictions under section 1 of the Charter.

Section 33 has been used only in three circumstances to date. The Quebec National Assembly, when controlled by the Parti Québécois, amended all pre-1982 Quebec statutes to include an override clause, and also included an override clause in all new legislation as a form of protest over being left out of the constitutional accord. Second, the government of Saskatchewan used the override clause in legislation that settled a public service strike in 1986. The government feared that if the Supreme Court found a right to strike in section 2 of the Charter, the back-to-work legislation would be ineffective. As it turned out, since the Supreme Court has denied that a right to strike exists in the Charter (see chapter 3), Saskatchewan's use of the override was unnecessary. The third instance was the Quebec government's decision to use the override to protect the commercial signs provisions of the province's Charter of the French Language following a Supreme Court decision of December 1988 that strut down some of these provisions (see chapter 3).

Enforcement (Section 24)

Section 24(1) gives "anyone" the right to apply to a court for "remedy" if that person thinks that his or her rights under the Chart have been "infringed or denied." This section gives the judiciary a very broad scope to enforce the provisions of the Charter and to invent creative "remedies" for violations. Although section 24 does not empower persons whose rights have not been directly affected apply to a court, and although it does not allow for applications from persons concerned about possible future violations of rights, Peter Hogg (1) maintains that these kinds of applications may often be made in any case pursuant to other statutory or common-law provisions.

Probably the most interesting attempt by a litigant to take a vantage of section 24(1) occurred in 1982. An RCMP inspector, Claude Vermette, was being tried for his alleged involvement in the raiding of the offices of the Parti Québécois. During the trial, Premier René Lévesque "attacked in colourful and abusive language" the credibility of witnesses at the trial. The trial judge discontinued the trial because Lévesque's remarks might prejudice the outcome, and a new trial was ordered. Vermette objected to the new trial because he felt that no trial could be fair after Lévesque's remarks. He obtained an order for a stay of proceedings, but the order was overruled by the Supreme Court in 1988 [114]. Mr. Justice Gérard La Forest wrote that "the reckless remarks of politicians [cannot be allowed to] frustrate the whole judicial process."

Section 24(2) gives judges the option to exclude evidence from trials if in the collecting of the evidence a Charter right was violated. Judges may exclude evidence if its admission "would bring the administration of justice into disrepute." Chapter 5 will review the Therens decision [109], in which evidence from a breathalyzer test was excluded pursuant to section 24(2).
The Interpretive Clauses of the Charter (Sections 25-31) 
The interpretive clauses are intended to provide guidance to judges in their attempts to interpret the Charter.  
Aboriginal Rights (Section 25) 

Section 25 directs judges not to interpret the Charter "so as to abrogate or derogate from any aboriginal, treaty or other rights or freedoms that pertain to the aboriginal peoples of Canada." This clause specifically mentions the Royal Proclamation of 1763 and current and future land-claims agreements. Therefore, to the extent that the Indian Act is seen by judges as promoting treaty rights or land claims, it will be upheld. This is in spite of the fact that the Indian Act singles out a particular racial group, and therefore might be considered "discriminatory" contrary to section 15 were it not for section 25.
The Royal Proclamation of 1763, during the British era, was the first constitution of what is now Canada. In this document, the British authorities agreed to protect the aboriginal peoples of British North America from unfair treatment at the hands of the British settlers. Many native leaders therefore regard the Royal Proclamation as a guarantee of their sovereignty. It is unlikely, however, that the courts will often interpret the Royal Proclamation according to the native understanding of it. The British and Canadian courts have almost always interpreted the Royal Proclamation and the treaties from the perspective of British and Canadian law; the view the natives had of these documents has not been considered relevant. This is partly because of the principle of legislative supremacy, which has allowed more-recent federal and provincial legislation to take precedence over the treaties and the Royal Proclamation. Therefore, the declaration in section 25 that the Charter cannot erode rights "that have been recog​nized" by the Royal Proclamation, or rights "that now exist" in the land-claims agreements, could mean only that the Charter cannot be interpreted so as to further erode the rights that the native peoples of Canada thought they had in the Royal Proclamation and the treaties. In fact, the courts do seem to be adopting a narrow approach to the interpretation of section 25. According to F.L. Morton and M.J. Withey, natives brought nineteen claims to court under section 25 between 1982 and 1985 and lost all nineteen.

The native peoples had wanted a declaration in the Constitution Act, 1982, that their original rights under the treaties and the Royal Proclamation would be reinstated and protected.  Such a declaration could have resulted in very significant costs to the federal and provin​cial governments, and the first ministers were not willing to yield on this point. As a result, there was strong opposition by native groups to the 1982 constitutional amendment.

All that the native spokespersons were able to win, in addition to section 25 of the Charter, was a declaration in section 35 of the Constitution Act, 1982, that the "existing [rather than the original] aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed" and a promise of a future constitu​tional conference that would include the first ministers and the leaders of native organizations. The constitutional conference was held in March 1983 and led to a constitutional amendment (section 35.1) that established that before future constitutional amendments could be completed affecting section 25 of the Charter or other constitutional provisions referring to the native peoples, a constitutional conference would be held involving the first ministers and native leaders. At the 1983 conference, it was also agreed that at least two more such conferences would be held.

At the last of these conferences, which was held in 1987, native leaders suggested a constitutional amendment that would give the bands the right to negotiate self-government agreements with Ottawa and provincial governments. Such agreements would have constitu​tional status. This proposal was not accepted by several of the provin​cial premiers on the grounds that it was too vague. Within two months, however, all the first ministers agreed to the Meech Lake Accord, which contained a similarly "vague" provision. The accord would allow the provinces to negotiate immigration agreements with Ottawa that could assume constitutional status. (There is an important difference between the proposed native self-government amendment and the immigration procedure in Meech Lake, however. With regard to the latter, the federal government would have no responsibility to negotiate, whereas the aboriginal peoples wanted the right to negotiate agreements.) The failure of the Canadian political system to give priority to the resolution of native rights issues represents a major gap in the human rights apparatus in Canada. The issue is bound to remain a prominent one.

Multiculturalism (Section 27)

Section 27 instructs judges to interpret the Charter “in a manner consistent with the preservation and enhancement of the multicultural heritage of Canadians." There is mixed opinion as to whether this clause will serve a merely symbolic function or whether it might actually have an important impact on the interpretation of the Charter.

In the 1985 case in which the Supreme Court struck down the federal Lord's Day Act [82], the multiculturalism clause was men​tioned as one reason why a law favouring the Christian religion could not stand against the Charter's equality guarantee. The multicul​turalism clause, however, was not critical to the outcome of the case.

Sexual Equality (Section 28)

Section 28 declares that "[n]otwithstanding anything in this Charter, the rights and freedoms referred to in it are guaranteed equally to male and female persons." This section came about as a result of the urging of several women's organizations, whose members were concerned that equality rights for women might be overridden through section 33 and that judges, who are predominantly male, might consider limits to sexual equality as "reasonable" under section 1.

Although section 28 in many respects duplicates the prohibition of discrimination based on sex in section 15, section 28 cannot be over​ridden under section 33. Furthermore, the very forceful opening words of section 28 might encourage judges not to subject sexual equality to reasonable limits, or at least to, demand higher standards for limits to sexual equality.

It is ironic that, according to Morton and Withey, of fourteen sexual discrimination cases in all levels of court in Canada that were raised under section 15 or 28 or both, twelve were brought by men. Nine litigants were successful in their actions to protect sexual equality, eight of them men.

Denominational School Rights (Section 29)

There is no doubt that the special rights granted to denominational schools under section 93 of the Constitution Act, 1867, violate in principle the equality rights provisions in section 15, since they result in special privileges to some, but not all, religious denominations. However, in creating the Charter, Canadian legislators had no inten​tion of abolishing denominational school rights; after all, these rights had been considered an essential part of the Confederation bargain for the original four provinces.  (As well, denominational school rights were created in each of the provinces that joined Canada after 1867.)
Section 29 states the clear intention of the framers of the Charter that the denominational school rights in Canada's original constitu​tion be continued: "Nothing in this Charter abrogates or derogates from any rights or privileges guaranteed by or under the Constitution of Canada in respect of denominational, separate or dissentient schools." Chapter 6 will consider the Supreme Court decision that resulted from the extension of funding to Roman Catholic high schools in Ontario in 1985.

Miscellaneous (Sections 26, 30-31)

There are three remaining interpretive clauses. Section 26 instructs judges not to interpret the Charter so as to deny "the existence of any other rights or freedoms that exist in Canada." This means that the Charter does not take precedence over rights that may be found in other constitutional documents (such as the original language rights). Further, section 26 seems to suggest that judges should not hesitate to apply the statutory bills of rights and the human rights codes merely because of the existence of the Charter.

Section 30 states that whenever the word "province" appears in the Charter, it is understood to include the Yukon and Northwest Ter​ritories. Section 31 indicates that the purpose of the Charter is to limit the powers of government and that therefore the Charter may not be interpreted so as to extend existing powers.

The Charter and Its Critics

There are three major reasons why the Canadian Charter of Rights and Freedoms became reality: Pierre Trudeau, the nation-building strategy of the federal government, and the legacy of the Supreme Court's interpretation of the Bill of Rights. Had any one of these ingredients been missing, it is unlikely that the Charter would have materialized during the 1980s.

Certainly, public concern about protecting and promoting rights and liberties played a role in generating popular support for the concept of a charter of rights, but as already noted, public pressure was not the primary reason for the Charter's creation by the political elite. Trudeau was determined to succeed in his charter project, and his overriding goal was to give Canadians a national code of values to promote national unity. He hoped that the Charter would promote a continuing national dialogue about Charter questions that would cut across the preoccupation with provincial issues.  From the perspective of this nation-building strategy, the language rights were a central feature of the document. To entrench the Charter in the constitution seemed to be the only way of getting the judiciary to take it seriously, based on experience with the Bill of Rights. As Allan Blakeney has remarked, "They convulsed the nation to convince the judges."

A great deal has been written about the potential of the Charter as a nation-building tool by authors like Russell (8), Williams, Knopff and Morton. Further, while the Charter was not created primarily to promote human rights, its supporters are optimistic that it will be a valuable tool in that cause.

Charter skeptics base their reasoning on several premises: the Charter undermines legislative supremacy; the Charter will work in the interests of the powerful in society who can afford the cost of litigation; the Charter diverts attention from the most serious threats to social well-being; and courts are inappropriate institutions for policy-making regarding human rights.

Contemporary political commentators who are concerned about the erosion of legislative supremacy are not worried, as A.V. Dicey was, about the theory of legislative supremacy. Instead, they are worried about the erosion of democratic skills in society. As Carole Pateman has shown, democracy means far more than holding elec​tions. A democratic society will lose its ability to promote human excellence if its citizens have not learned to participate intelligently in making decisions about important public policy issues, such as human rights. The Charter may transfer an important part of this responsibility from the democratic process to the (unelected) judiciary. In the United States, where the judiciary has played the predominant role in human rights policy-making for two centuries, some political theorists are concerned, according to Leonard Levy, that the ability of average citizens to think carefully about civil rights issues has atrophied to some extent.

The second argument is that because litigation is expensive, the determination of human rights issues through the courts will tend to work in favour of those who can afford the costs. For example, during the last few years the National Citizens' Coalition, a well-financed right-wing lobby group, has spent an estimated $500,000 to support Merv Lavigne's attempt to curtail union contributions to political parties through a Charter challenge (Globe and Mail, January 31, 1989). More will be spent before the case is heard by the Supreme Court of Canada.  Charter litigation also forces less-advantaged groups to spend large sums on law firms in order to defend themselves.  Ontario unions have allegedly already spent $400,000 defending themselves in the Lavigne case [72].
The third argument is that the Charter diverts attention from the more serious threats to social well-being. According to Charter critics like Patrick Monahan and Michael Mandel, the Charter is likely to result in a significant reduction in the ability of governments in Canada to assist and protect the disadvantaged in society. This is because the Charter focuses on preventing state infringements on individual liberty, but such infringements are often necessary in order for the state to intervene on behalf of those in need. For example, in the B.C. Motor Vehicle Act case [69], the Supreme Court interpreted the "right to liberty" broadly so that it would be more difficult for provincial governments to enforce the suspension of licenses of poor drivers. The result is that while poor drivers will enjoy fewer restric​tions on their liberty, more innocent people may be injured in traffic accidents.

The fourth argument - that courts are inappropriate institutions for policy-making regarding human rights - is the most complex. It is claimed that there are three factors that make courts poorly suited to resolve human rights policy issues: (1) the doctrine of stare decisis, (2) the adversary system and (3) the backgrounds of the judges.

Stare Decisis

In common-law jurisdictions, precedents are applied to current cases according to a set of principles known as stare decisis. According to stare decisis, every court must follow the precedents established by a higher court in the same court system, and the precedents of the highest court "trump" those of any lower courts. In the absence of conflicting precedents established by a higher court, a court usually follows its own precedents. The precedents of higher or equal-status courts in another common-law jurisdiction are influential but not binding. (Therefore, American Bill of Rights precedents are often cited in Charter cases, but they are only sometimes followed.) Prece​dents must be followed only when the facts in the current case and the precedent case are substantially the same. If a judge considers the facts in a current case to be significantly different, the judge may "distinguish" the precedent and depart from it.

Thus, all courts in Canada must follow precedents established by the Supreme Court. The Supreme Court itself almost always follows its own precedents.  In the mid-1970s, the Court announced that it might occasionally overrule its own precedents (or those established by the Judicial Committee of the Privy Council) if it considered those precedents to be clearly wrong or inappropriate.  Since that time, the Supreme Court has overruled fewer than ten precedents, such overruling will not occur frequently because it would destroy the predictability of the decision-making process in courts.

Stare decisis makes the decision-making process in courts fundamentally different from the policy-making process that takes place in the policy development sections of government departments and in cabinets and legislatures. In courts, established principles must stand, errors can very rarely be admitted, and changes in approach are few. In the executive and legislative branches, established principles can more easily evolve, errors can more easily be admitted, and changes in policy are to be expected as values and priorities change and as more is learned from research.

The decision-making process in courts, which is called adjudication, works best when judges can apply relatively clear rules (statutes or the common law) to factual situations. The training of judges and lawyers is fitted to that process. With regard to policy development, the policy branches of government departments, cabinets and legislatures have different resources that have been honed to that particular

process. These include skilled policy research staff, facilities conducting pilot studies and evaluations, links with other so science research institutions, access to experts connected with various interest groups, and the ability to conduct public hearings. None of these resources are available to courts.

When judges are asked to give meaning to unclear law or to speculate on the meaning of law in the absence of a factual situation, they move from the adjudicative into the policy-making realm. Policy-making means the development of programs that will meet specific goals effectively and at the least cost. Of course, it is impossible to establish a precise dividing line between adjudication and policy development so that judges would only adjudicate and policy developers never make decisions that could be considered adjudicative ones, but an example will illustrate the difference between the two processes.

In 1985 the Supreme Court had to decide whether refugee claimants from India, who were about to be deported without having had an oral hearing, were entitled to a hearing either under the Charter or the Bill of Rights. The question was basically a legal one: did the guarantees of “fundamental justice” in section 7 of the Charter and section 2(e) of the Bill require an oral hearing?  From a legal perspective, the answer was relatively clear.  The common-law principle of natural justice, implied both by section 7 of the Charter and section 2(e) of the Bill, indicated that an oral hearing was required. (See the Singh case [125] in chapter 5.)
In the same case, the Court had to consider another question: does the denial of an oral hearing constitute a reasonable limit (under section 1) to the right to fundamental justice? This question is related more to policy development than to adjudication. From a policy development perspective, this question cannot be answered effective​ly without research to indicate whether the determination of refugee status can be undertaken accurately through a process that does not involve an oral hearing or whether an oral hearing is the most effec​tive of various approaches. Policy-makers would be likely to under​take scientific evaluations of various methods to answer the question and to recommend the approach that is best in terms of both accuracy and cost. Lacking these resources - which are inappropriate for adjudication in any case - the Court could consider only the argu​ments presented by counsel for the government (the party on which the onus of proof rested). Counsel for the government, unaccustomed to making policy-related submissions, tried to justify the denial of an oral hearing by invoking "administrative convenience." Quite under​standably, this reasoning did not seem convincing, and the Court decided that the denial of an oral hearing did not constitute a reasonable limit. Although the Court may well have stumbled into making the right decision, the way in which the decision was made leaves something to be desired. This illustrates how the courts, as institutions, are ill-prepared for making policy decisions. (See L.A. Pal and F.L. Morton for other examples.)

The Adversary System

The adversary system is an approach to adjudication utilized in com​mon-law systems. According to this system, it is the responsibility of the litigants to present the judges with all the facts and theory that they need to make their decisions. Judges may not carry out an independent investigation of the facts. Although they may research legal theory and precedents on their own, they are not usually provided with many resources to do this, and they are expected to rely primarily on the information presented by counsel for the litigants. It has only been in recent years that Supreme Court of Canada judges and provincial appeal court judges have been assigned law clerks to assist them with their legal research.  Trial court judges rarely have such assistance. Thus, if decisions about the meaning of the Charter seem to take into account only a narrow range of pos​sibilities, this is usually because the lawyers presenting the case have, through lack of knowledge or through design, narrowed the pos​sibilities in advance.

Counsel on both sides tend naturally to argue as forcefully as the', can on behalf of their clients. With regard to Charter litigation, it is usually the case that a private person or corporation is challenging a federal or provincial law or the actions of a federal or provincial official. Therefore, in almost every Charter case, lawyers for the "crown" (the name given to the state as a legal person) will tend to argue for the most restrictive and narrow interpretation of the Charter in order to uphold what they perceive to be the interests of their client. This is ironic when one remembers that the Charter's supporters in the federal and some provincial cabinets claimed in 1981 that the Charter would protect our rights forever in the broadest possible way.

The Backgrounds of Judges

The principle of judicial impartiality is critical to successful adjudica​tion. There is no doubt in the author's opinion, based on extensive interviews with judges in Ontario, Alberta and Manitoba, that judges generally do their best to be as impartial as possible. However, when they are faced with having to give meaning to general phrases that could have a number of plausible meanings (such as many of those in the Charter) and there are few if any guiding precedents, the principle of impartiality may be of little assistance. In these cases, judges may apply what they perceive to be the standard of the "average reasonable person," but that perception may be influenced by the judges' personal experiences and backgrounds. The following summarizes how judges' backgrounds differ from those of the average Canadian. The information was obtained from studies by Peter Russell (6), Guy Bouthillier, Dennis Olsen and John Hogarth and from research conducted by Peter McCormick and the author.

Canadian judges tend to overrepresent the British and French eth​nicities and to underrepresent the minority ethnicities. Non​-Caucasians are especially underrepresented. The underrepresentation of the minority ethnicities, and particularly of the non-Caucasians, may be problematic. Some members of the minority ethnicities might be skeptical about the ability of the judiciary fully to comprehend issues in cases involving culture-specific factual situations.  It also means that the Canadian judiciary lacks the insights that could be provided in judicial decisions about equality rights if they were written by judges who had personal experiences with discrimination. Only about 5 per cent of the two thousand Canadian judges are women, although three out of the nine Supreme Court of Canada judges are women. The gross underrepresentation of women in the judiciary is a result of the fact that the legal profession was (as a result of social values and prejudice) dominated by men until recent years. As Russell has put it, the underrepresentation of women means that "insights and knowledge needed for intelligent adjudication are often lacking." Moreover, the stereotypic views that some male judges still occasionally exhibit about the "proper role of women" may influence some judicial decisions, as Mary Eberts has demonstrated.

Because judges are generally appointed from among the ranks of lawyers with many years of experience in private practice, judges are older than the average adult Canadian. The average age of superior court judges in Canada varies from about fifty-five to about sixty-five, depending on the province. Most provincial court judges appear to be, on average, one to three years younger. The average age of Supreme Court of Canada judges, as of February 1989, was sixty-​three. Their average age at appointment was fifty-eight. As long as it is considered important for judges to be recruited from the ranks of experienced lawyers, it is inevitable that they will be older. This may mean that judges, as policy-makers, find it more difficult to consider the policy implications of changing social values than do the relative​ly younger policy-makers in the executive and legislative branches.

Judges are disproportionately married. In 1984, for example, 93 per cent of Alberta judges were married compared with about 80 per cent of the general population in the same age bracket. Only 3 per cent of Alberta judges were single or divorced - a much smaller proportion than the general population. Of the thirteen judges who served on the Supreme Court of Canada in 1988 and 1989 (there were four retirements), ten were married, one was single and two were widowed. Those who had been married had an average of three children. As a result, judges may have some difficulty in under​standing the problems of Canadians who are single (whether heterosexual or gay) or divorced.

Judges tend to adhere disproportionately to the main-line religions in Canada: Roman Catholic, Anglican, United Church and Jewish, for example. Non-Christians and those from the minor Protestant religions tend to be underrepresented on the bench.  This factor may make it somewhat more difficult for the judiciary as a whole to understand the differential impact some laws (such as Sunday-closing laws) have on non-Christians.
As might be expected, judges come disproportionately from upper social class backgrounds. In Alberta, for example, 46 per cent of the fathers of federally appointed judges and 52 per cent of the fathers of provincial court judges were businessmen or professionals, a group that comprised only 9 per cent of Alberta males in 1931 (around the time most of these judges were born). Conversely, 42 per cent of Alberta judges had fathers who were labourers or farmers, who made up 87 per cent of the province's male population when the judges were children. Only two of the first fifty Supreme Court of Canada judges were born into working-class families. The income of judge." is also significantly higher than that of the average Canadian. As of April 1, 1988, Supreme Court of Canada judges earned $136,200 per year, and Federal Court judges earned $127,700. Provincial superior court judges earned $127,700 per year, while provincial court judges earned up to about $105,000 annually. (Most judges earned sig​nificantly more than their judicial salaries before their appointment.)

The question of whether the judiciary should be more repre​sentative of the social class backgrounds of Canadians is a difficult one. There are some like Dennis Olsen who think that the upper-class nature of the judiciary indicates the failure of our governing system to implement the liberal-democratic value of equality. Others think that because being born in a middle- or upper-class family does provide advantages to children who aspire to a judicial career, a non-partisan appointment process that is structured to recruit the very best judges will always recruit judges disproportionately from the middle and upper classes. Moreover, judges from a working-class background may not necessarily be more sympathetic to the claims of workers when decision-making concerns issues that are more policy-oriented than legal. Russell (6) has observed that "some very tough attitudes may be engendered in the person who has had to struggle and `make it the hard way.' "

During Canada's first century, almost all judges appointed to every level of court in Canada were supporters of the party that controlled the government that appointed them. Before the First World War, many if not most of these had been candidates for office (successful or unsuccessful); since that time, the proportion of judges who were candidates has fallen to a level of perhaps 10 to 20 per cent of judges.  This change is particularly evident with regard to the Supreme Court.  Only two judges appointed since 1949 have been candidates for elected office.
Some progress has been made in establishing less partisan methods for making judicial appointments during the past two decades, par​ticularly with regard to provincial court appointments in some provin​ces. The current Canadian judiciary is composed partly of judges appointed under the old partisan systems and partly of judges selected according to the newer approaches.

Supreme Court decisions about the Charter are critical to the politi​cal impact of this document, and therefore it is particularly important to consider the backgrounds of Supreme Court judges. The nine judges serving on the Supreme Court in February 1989 had on average fifteen years experience in the practice of law and ten years experience as a judge before appointment to the Supreme Court. They had served on the Supreme Court an average of four years. Most had two degrees, a bachelor's degree and a law degree. Only one judge, La Forest, had been a full-time law professor, although three had part-time teaching experience. Thus, most of the judges had a solid grounding in legal practice and the art of adjudication, but most had only the standard training of lawyers in legal theory. Most had little or no training in policy analysis.

Was It Worth It?

In summary, the opponents of the Charter claim that the adjudicative process in the courts is not the most conducive environment for the development of effective policies for promoting human rights. Courts have little in the way of research facilities, litigation is dominated by the wealthy, and civil liberties issues come to court in a haphazard manner. In addition, judges are not the most likely candidates to champion civil liberties. Few judges have much training in theories of human rights, and because of their work, they tend to be both business-oriented and cautious.

As judges interpret the Charter, Canadians will ask themselves whether the Charter was worth all the trouble it took to create it or whether the skeptics were right after all. The next five chapters summarize a number of key Charter decisions - decisions that will be pivotal in the ultimate judgment Canadians form about the Charter.

