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Canadian Constitutional and Administrative Law

PPAL 6100 3.0   Saturdays 2008-09
Sept. 27, Oct 18, Nov 8, Jan 24, Feb 28, Mar 21

9:00 a.m. to 3:00 p.m., 215 McLaughlin College
Instructor
Professor Roger Rickwood, Ph.D., LL.B., LL.M.
Offices & Hours
After class, or during break, &  by appointment
Contact:

RogerRRickwood@aol.com or rickwood@yorku.ca



127 McLaughlin College Office:



Tel:  416-736-5128; 416-736-2100, ext.20612



SPPA office, c/o Ms. Jasmattie Jewan,



Graduate Program Assistant for MPPAL,




School of Public Policy and Administration,




Ross Building N-802, ext 77528



mppal@yorku.ca



416-736-5384 (SPPA Office)

Classroom:
215 McLaughlin College/049 McLaughlin College
Course Description

This course examines the legal and political foundations as well as the development of Canadian constitutional and administrative law. In so doing, the course deals with the expectations of the founders and the reality of the actual law in place today. The course focuses on Canadian court system, judicial interpretation of the division of powers between federal and provincial governments, and judicial review under the Charter of Rights and other human rights instruments.  The implications of the rule of law for public officials are explored, as well as judicial review of administrative decisions.  
NOTE:  Class attendance is mandatory.  If you cannot attend one of the classes because of illness or another emergency situation, please discuss with the Course Director.
Course Organization & Mark Breakdown

Commentary on legal system assignment (due Feb 21)
20%

Case Analysis (due March 21)
20%

Essay  (due April 18)
35%

Seminar Discussion Leader Presentations(2 X5%)
10%

General Seminar Participation
15%

*Note that final course grades may be adjusted to conform to Program or Faculty grades distribution profiles.

Required Texts

Students have been provided with two texts.  
•Neil Boyd, Canadian Law:  An Introduction, 3rd ed. (Nelson Thomson, 2002)
•Peter H. Russell et al., The Court and the Constitution:  Leading Cases (Toronto:  Emond Montgomery, 2008)

A third text will be available at the first class:

•David W. Elliott, Public Law:  Readings on State, the Administrative Process, and Basic Values, 6th ed. (Toronto:  Captus, 2007)

As well, students have been provided with a copy of Patrick Malcolmson and Richard Myers, The Canadian Regime.  It is expected that this book has been read and understood.  This book will be referred to in the course, and some of the required readings are from this book.
Course Website
Links to required readings on-line are available on the course website at: 

http://www.yorku.ca/igreene (click on “Web page for GS/POLS 6100 3.0:  Canadian Constitutional and Administrative Law (Prof. Roger Rickwood)”) 
Assignments:
Commentary on Canadian Legal System Assignment (20%)
Students must read the Boyd text.  Based on the Boyd analysis and materials presented in class, write a short (8 to 10 doubled spaced typed pages) creative commentary on the Canadian legal system.  As well, it is strongly recommended that students without court experience spend a half day observing proceedings in one or two courts at any level, and that they bring this experience into their analysis.
The assignment is due on February 21.  A hard copy of the paper must be submitted to the instructor during the class.  If you cannot attend the class, you may submit the paper to the reception desk, 220 McLaughlin College (Attn:  Prof. Rickwood).  Late papers may be sent by email to the Graduate Program Assistant for the MPPAL:  mppal@yorku.ca.  Late papers are penalized at 3% per day.

Case Analysis (20%)
Students must analyze and compare the legal reasoning in two cases from the course readings.  These two cases should exemplify changes in judicial reasoning over time (eg. contrast Russell v. the Queen, Case No. 2 in the Russell case book, with the Local Prohibition Case, Case no. 4 in the Russell case book.  
Are the legal outcomes in these cases consistent?  What are the similarities and differences in the way the judges approached the issues?  What do you think accounted for the differences?
The case analysis assignment is due on March 21.  A hard copy of the paper must be submitted to the instructor during the class.  If you cannot attend the class, you may submit the paper to the reception desk, 220 McLaughlin College (Attn:  Prof. Rickwood).  Late papers may be sent by email to the Graduate Program Assistant for the MPPAL:  mppal@yorku.ca.  Late papers are penalized at 3% per day.

Major Essay (35%)
Students are required to write a major essay on a public law issue. A sample list of possible topics dealing with contemporary law reform issues will be handed out in class. Students are free to develop their own topic within the conceptual framework of the course. All paper topics must be approved by the instructor by January 24.  Essays must have a clear thesis and a series of arguments to support it. Papers must be balanced in that both “pro” and ‘con” arguments are canvassed although final personal conclusions are welcomed.  The paper must be approximately 12 to 15 pages of text double-spaced, with an additional cover sheet, table of contents , and bibliography.  Proper bibliographical and source footnoting is required according to one of the generally accepted university level  research paper guidelines. The choice of style guidelines is yours. Students doing  human experiments, survey research and/or interviewing in the community are required to meet university ethical guidelines before undertaking such activities.  The paper assignment will require you to undertake both primary and secondary research.  The assignment is due on April 18.  A hard copy of the paper must be submitted to the instructor. Keep a hard copy for yourself as computers have been known to crash and electronic file material lost forever.  If you cannot attend the class, you may submit the paper to the reception desk, 220 McLaughlin College (Attn:  Prof. Rickwood).  Late papers may be sent by email to the Graduate Program Assistant for the MPPAL:  mppal@yorku.ca.  Late papers are penalized at 3% per day.

General Seminar Participation (15%)
Seminars are an integral component of this course and seminar attendance is mandatory.   Students are required to read the assigned material each week and participate in its analysis during the class discussion.  The seminar mark is based on attendance, regular participation and the quality of comments.

Seminar Discussion Leader Presentations (10%)
Each student will be required to make two seminar presentations.  The seminar presentation mark is based on the student’s ability to demonstrate a clear understanding of the readings and to engage the class in a discussion on the important issues and themes.  In addition to preparing a series of questions to lead the seminar, students must prepare an outline setting out the main issues to be addressed in class.

Plagiarism and Academic Integrity

Plagiarism is a serious academic offence.  Quoting material without citing its source or using authors’ arguments without acknowledging them is not only dishonest but subject to significant penalties both in terms of your grade and your standing at the university. York’s policy can be seen at www.yorku.ca/tutorial/academic_integrity/plagdef.html.
Course Outline

Please go through the readings for the lecture prior to the class.  After the class, go through the readings again more carefully.
September 27th 
Morning:  Introduction to Constitutional Law, the 
Constitution, and the Legal System


Introduction to Course


Public and Law (Constitutional and Administrative) and the Legal System:  the legal order, sources of law, statutory interpretation, the court system, judges and lawyers, and the Canadian Constitution and the Universal Declaration of Human Rights) 
Readings:  
•Boyd, Chapters 1-6 in Neil Boyd, Canadian Law:  An 
Introduction

•The Canadian Regime, Chs 3 & 4


•The Constitution Acts, 1867-1982, 205-251.  (As well, under “supplemental materials” on the class web site, see “Highlights of the Canadian Constitution,” a brief summary of the Constitution Acts in plain English.) See also Universal Declaration of Human Rights( UN General Assembly Resolution 1948) distributed as a hand out.

                 Afternoon:  The Canadian Constitution and Judicial Review:

 the interpretation of the “Peace, Order and Good 

Government” (POGG) clause
Readings:  
•Russell, The Court and the Constitution, Introduction, and cases 2 (Russell v. the Queen, 1882), 4 (AG Ont. v. AG Can, 1896) & 6 (TEC v. Snider, 1925)


•Suggested:  Russell, Case 5 (In re Bd of Comm Act & Combines & Fair Prices Act, 1919, 1922)
October 18th   Morning:  The Interpretation of POGG (cont’d) and “Trade and Commerce”

            Readings:

POGG:


•Russell, cases 8 (Employment and Social Ins Act Ref, 1937), 13 (Ref re Anti-Inflation Act, 1976), 16 (Crown Zellerbach, 1988)

•“Property & Civil Rights” vs. Trade & Commerce:

•Russell cases 1 (Citizens Insurance Co. v. Parsons, 1881), 5 (Board of Commerce, 1922), 12 (Chicken and Egg Reference, 1971)


Afternoon: 
The Impact of Judicial Decisions on Federalism

Readings:  
•Russell, cases 3 (Maritime Bank, 1892), 7 (Aeronautics, 1952), 9 




(Labour Conventions, 1937), 10 (Abolition of Privy Council 




Appeals, 1947), 14 (Can Ind Oil & Gas v. Sask, 1978), 15 (Labatt),



 17 (Can Assistance Plan, 1991) & 18 (Hydro Quebec, 1997)
February 7th:    Morning:  Substantive Law:  Torts, Family Law and Criminal




 Law


Readings:  
•Boyd, Chapters 7, 8 and 10




Suggested:  Elliott, Chapter 1& 12.
Afternoon:  Rights and Freedoms Before the Charter (From Implied Bill of Rights to Canadian Bill of Rights (Drybones et al)

Readings:  
•Ian Greene, The Charter of Rights,
Chapter 1 (class web page)




•Roncarelli v. Duplessis (1959) (class web page)



•Russell, cases 19 (Alberta Press Case, 1938), 20 (Saumur, 1953)




and 21 (Lavell and Bedard, 1974)

February 21st: Morning:  Rights and Freedoms Under the Charter

Readings:
•Ian Greene, The Charter of Rights,
Chapter 2 (class web page)




•Russell, cases 22 (Big M, 1985), 23 (BC Motor Vehicle Act, 




1985), and 24 (Oakes, 1986)


Afternoon:  The Charter (cont’d)

Readings:
•Russell, cases 25 (Morgentaler), 26 (Quebec signs case), 27 




(Mahe, 1990) and 28 (Keegstra).



•RWDSU v. Dolphin Delivery Ltd., [1986] 2 S.C.R. 573 (class web 




page)




Suggested:




•Multani v. Commission scolaire Marguerite‑Bourgeoys, [2006]



1 S.C.R. 256 (class web page)




•Wynberg v. Ontario, Ontario Court of Appeal, July 7, 2006 




(Appeal to SCC denied) 



•Queen v. L.B., Ontario Court of Appeal (2007)
March 21st: 

Morning:  The Charter (cont’d)

Readings:  
•Russell, cases 29 (Seaboyer, 1991), 30 Butler (1992), 




31 (RJR MacDonald, 1995), 32 (Law, 1999*), 33 (M. v. H., 1999), 




35 (Ref re same-sex marriage, 2004), 34 (Sauve, 2002), 




and 36 (Chaoulli, 2005).



*Note:  The entire text of Case 32 is available on the class 




web page.



Suggested:



•Bliss v. AG.  Canada (1978), 92 DLR (3d) 417 (SCC); and Law 

Society of BC v. Andrews (1989), 56 DLR 1 (SCC); Little Sisters 

Book and Art Emporium v. Canada, [2007] 1 SCR 38 (class web 




page)



•Russell, case 37 (Health Services and Support, 2007)


Afternoon: Group and Aboriginal Rights
             Readings:  
•Russell, cases 38 (Sparrow, 1990), 39 (Delgamuukw 1997), 40 (Marshall 1, 1999), 41 (Marshall 2, 1999), and 42 (Haida Nation, 2004); Elliott , Chapter 11, Group Rights, pp.236-256.

Suggested:  British Columbia (Minister of Forests) v. Okanagan 

Indian Band, [2003] 3 S.C.R. 371
April 18th:

Morning and Afternoon:  Administrative Law 

Readings:
•Boyd, Chapter 9
•Elliott, Chapters 2 – 6 &Dunsmuir v. New Brunswick(SCC 2008) (handout)

Suggested Readings: (full text of cases referred to in readings 



above):  

•Baker v.  Canada (Minister of Citizenship and Immigration), 

1999] 2 S.C.R. 817; Pushpanathan v. Canada (Minister of 

Citizenship and Immigration), [1998] 1 S.C.R. 982; Singh v. 



Minister of Employment and Immigration, [1985] 1 S.C.R. 177; 



Charkaoui 

 HYPERLINK "http://scc.lexum.umontreal.ca/en/2007/2007scc9/2007scc9.html" v. Canada (Citizenship and Immigration), [2007] 1 



S.C.R. 350, 2007 SCC.
