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Summary

The goal of the negotiation before us is two fold:  Firstly, the Canadian United Employees (the “CUE”) and non-Aboriginal employees
 wish to build a stable and lasting relationship with all interested parties in an effort to foster good will between the various interested groups.  Secondly, to reach an agreement through a collective consensus that recognizes to the greatest extent possible the interests and concerns of all of the parties involved.  The aim of the CUE and the non-Aboriginal employees is to reach these goals within the context of the values and traditions of the Big Mountain First Nation.  The CUE proposes a compromise between the Big Mountain First Nation, the Casino and its employees whereby the fundamental principles espoused by the applicable labour relations legislation may be incorporated with the Big Mountain First Nation’s right to self-government.  

The issues to be addressed in the negotiation are:

1. Federal and Provincial Jurisdiction; 

2. Right to Associate and Equality Rights under the Charter of Rights and Freedoms; and 

3. Canada’s obligations under the ILO Convention No. 169 

4. Aboriginal Rights as guaranteed by the Constitution Act, 1982, including the Aboriginal right to self-government.

The CUE  agree that the Band should be entitled to a certain level of autonomy in the procedural aspects of their decision making and dispute resolution practices, in addition we submits that the employees should not be prejudiced in any way by virtue of the fact that the Band is afforded certain latitude with respect to their right to self-government.  Should the parties agree to these stipulations or perhaps arrive at a compromise in line with the rights of all interested parties, the CUE will agree not to enforce its rights under the LRA.
Introduction and Summary of Facts
The goal: The goal of the negotiation before us is two fold:  Firstly, the Canadian United Employees (the “CUE”) and non-Aboriginal employees
 wish to build a stable and lasting relationship with all interested parties in an effort to foster good will between the various interested groups.  Secondly, to reach an agreement through a collective consensus that recognizes to the greatest extent possible the interests and concerns of all of the parties involved.  The aim of the CUE and the non-Aboriginal employees is to reach these goals within the context of the values and traditions of the Big Mountain First Nation.

Background: High Stakes Casino is located on the Big Mountain Indian Band Reserve.  The Casino was set up pursuant to a formal agreement between the Big Mountain First Nation’s Band Council and the Ontario Government in 2001 (the “Agreement”).  Further, its license to operate was issued by the Alcohol and Gaming Commission under the Provincial Government’s authority.
  The Agreement allocated regulatory control over gaming on the reserve to the Band Council.  Whereas, tax revenue and related economic benefits were allocated to the provincial government.  
The High Stakes Casino (the “Casino”) is an incorporated entity whose major shareholder (80% share ownership) is a foreign owned multinational company by the name of Globex.  None of the gaming proceeds are remitted to the Big Mountain Band Council (the “Council”).  Rather, the Council collects rents and various administrative fees arising out of the Casino’s operation on their reserve.  Subsequent to the Casino’s creation, it became the largest business on the reserve, employing more people than any other enterprise.

At the behest of the Casino’s lawyer, the Council enacted the Employment Relations Code (the “Code”), which is similar to the Canada Labour Code
 with a few notable exceptions.  Unfortunately, no independent legal advice was sought prior to this enactment and no consultation occurred between the Elders, or other community members of the Big Mountain First Nation.  
About the CUE: The CUE enjoys a successful history of labour relations negotiation and its aim in this negotiation is to reach a consensus that is fair to the interests of all parties including the employees it seeks to represent.  The Casino employs approximately 800 employees, of which roughly 10% belong to the Big Mountain First Nation.  
The Dispute: As a result of the provisions contained in the Code, the employees’ right to organize pursuant to the Ontario Labour Relations Act
 has purportedly been restricted.  Specifically, the Employees Negotiations Council (the “ENC”) created under the Code, is the sole body capable of negotiating employee wages, resolving grievances, and certifying a union.  However, the impartiality of the ENC is questioned due to the fact that the members are selected by the Band Council according to the following categories: two senior managers from the Casino; three respected members of the Big Mountain First Nation; and a Globex Consultant.  Further, the Code requires a prohibitive payment of $1200.00 to file a grievance.  Prospective unions are required to pay $4,000.00 simply to consult with the employees on the reserve.  Finally, strikes and lockouts are absolutely prohibited under the Code.  The impetus for the dispute is that despite the similarity in job functions, the Casino employees receive significantly lower wages than those employees working at other Globex off-reserve casinos operating throughout Canada.  As a result of the disparity in wages, the employees are seeking to organize pursuant to their fundamental rights under s. 2(d) of the Charter of Rights and Freedoms
.  They claim that the differential treatment visited upon them as a result of the location of their employment violates their fundamental right to equality under the law pursuant to section 15(1) of the Charter.  In light of these claims however, the employees as represented by the CUE recognize the First Nation’s special interest in the right to self-government and therefore seek an accommodation plan that incorporates their best interests into a more comprehensive labour relations scheme.  The proposed scheme would take into account the interests of all the parties involved.  
The Proposal: The CUE highlights that the Code’s goal of avoiding disruptive and divisive labour conflicts in the Big Mountain First Nation will be more readily achieved through a consensus building process.  As such, to resolve the dispute the CUE proposes a compromise between the Big Mountain First Nation, the Casino and its employees whereby the fundamental principles espoused by the applicable labour relations legislation may be incorporated with the Big Mountain First Nation’s right to self-government.  
Issues:

The issues to be addressed in the negotiation are:

1. Federal and Provincial Jurisdiction; 

2. Right to Associate and Equality Rights under the Charter of Rights and Freedoms; and 

3. Canada’s obligations under the ILO Convention No. 169 

4. Aboriginal Rights as guaranteed by the Constitution Act, 1982, including the Aboriginal right to self-government.
Federal and Provincial Jurisdiction 

According to Canadian jurisprudence labour relations on the reserve remain subject to the general application of section 88 of the Indian Act
 which provides that:

Subject to the terms of any treaty and any other Act of Parliament, all laws of general application from time to time in force in any province are applicable to and in respect of Indians in the province, except to the extent that those laws are inconsistent with this Act or any order, rule, regulation or by-law made thereunder, and except to the extent that those laws make provision for any matter for which provision is made by or under this Act [Emphasis added].

As such, Parliament has expressly stated that provincial regulation of Aboriginals is allowed where the legislation in pith and substance does not attempt to regulate those areas that bring Aboriginals under the federal jurisdiction.  More particularly, in the case of Delgamuukw v. British Columbia, Chief Justice Lamer stated that “notwithstanding s. 91(24), provincial laws of general application apply proprio vigore to Indians and Indian lands.  Thus, this Court has held that provincial labour relations legislation which purports to apply to all persons in the province, also apply to Indians living on reserves.”
 
The existence of the Canada Labour Code
 raises the question of whether the federal or provincial labour relations statute should govern in the instant case.  Federal jurisdiction over labour relations is an exception to the rule, as opposed to the norm.
  The doctrine of paramountcy will only apply where the subject matter may be classified as a federal work or undertaking.
  It is the nature of the operation and not the particular individuals themselves which implicates the federal legislation.
  Thus, neither the fact that the Casino is located on the Big Mountain First Nation reserve, nor the fact that a small portion of the employees to whom the statute applies are Aboriginal, implicates the subject matter of s. 4 of the federal legislation.
 According to the test originally set out in Four B Manufacturing Ltd. v. U.G.W.
 
the first question which must be answered . . . is whether the power to regulate the labour relations in issue forms an integral part of primary federal jurisdiction over Indians and Lands reserved for the Indians.  The second question is whether Parliament has occupied the field by the provisions of the Canada Labour Code.
 
As in the case of Four B, “the power to regulate the labour relations in issue does not form an integral part of primary federal jurisdiction over Indians or Lands reserved for the Indians.”
 
The circumstances that gave rise to the dispute in this case may be distinguished from those in Whitebear Band v. Carpenters Provincial Council
 on the basis that the Casino in this case is primarily owned by a non-native company and there is nothing inherently Aboriginal about the operation of the Casino.  The CUE acknowledges that the Big Mountain First Nation has a financial interest in ensuring the Casino’s continued operation; however this by itself cannot serve to ground a broad based claim to the right of self-government.  Finally, it is worth noting that upon review of the lower court’s decision in SIGA v. CAW-Canada,
 the Saskatchewan Court of Appeal indicated that the decision in Whitebear “constituted an exception to the general rule of provincial competence in respect of labour relations.”
 
Further, unlike in Francis v. Canada,
 where the argument before the Supreme Court of Canada was whether or not the Band Council constituted an employer for the purposes of the Canada Labour Code.  The employer in the instant case is the High Stakes Casino whose major shareholder is a multinational foreign owned company and not the Band Council directly.

It is important to note that as in the case of SIGA v. CAW-Canada,
 the Casino at issue “is operated as a commercial enterprise to provide entertainment to a wide class of persons, by no means limited to First Nations persons nor, indeed, especially intended for them, and that casinos, generally, are subject to provincial regulation.” Further, the argument that the provincial labour relations legislation should govern in the instant case is strengthened by the fact that unlike in SIGA, the majority shareholder of the Casino in the instant case is not in any way tied to the Big Mountain Band, beyond its lease agreement.  
The casino’s authority is not derived from, nor governed by the Indian Act in any way.  Rather, the authority to operate the Casino stems from the Agreements reached with the province.  As such, the regulation of labour relations in no way affects the status or capacity of Indians, or “Indianness”.
  Therefore, “it is clear that the regulation of labour relations is generally a matter within provincial legislative competence under s. 92(13) of the Constitution Act, 1867.”
 
In light of these considerations however, the CUE proposes a compromise using the Ontario Labour Relations Act
 (the “LRA”) as a backdrop.  The first hurdle to overcome is that of union recognition by the Casino.  The CUE highlights that in order to avoid needless expenses; the parties should consider the option of voluntary recognition.  This option is provided for under the LRA.  Exercising this option would permit everyone involved to focus their energy on the more substantive issues to be resolved.
 
The traditional approach to bargaining under the LRA scheme is adversarial in nature.  The CUE submits that the adversarial approach should be abandoned in favour of an interest based approach to the dispute at issue.  “The ‘interest based’ approach emphasizes the importance of negotiations based on information, persuasion and co-operation while coercion is viewed as dysfunctional and counterproductive.”
  As such, this style of approach is more in keeping with the traditions and practices of Aboriginal culture.  Interested parties are asked to consider the merits of the issues before them and approach the negotiation using problem solving methodology.  This forces the parties to separate the issues from the particular groups involved, thereby curtailing positional based bargaining.  The consensus based negotiation however requires that parties use objective criteria to assess the interests and concerns put forward.  The key is to identify the fundamental interest sought to be protected at the outset.
  
Right to Associate and Equality Rights under the Charter of Rights and Freedoms 

The freedom of association espoused in s. 2(d) of the Charter of Rights and Freedoms
 is firmly entrenched in Canadian jurisprudence.  Further, the international community has recognized this freedom as a fundamental human right to be respected and encouraged on a global scale.  The International Labour Organization (“ILO”) establishes international standards in an effort to promote global peace and prosperity.
  The CUE highlights that Globex is a multinational corporation and as such should be held to the standards established by the ILO.  Domestically however, the freedom of association is clearly established in the seminal case of Dunmore v. Ontario (A.G.),
 the Supreme Court of Canada agreed with the employees’ position that the “the total exclusion of agricultural workers from the LRA violates section 2(d) of the Charter and cannot be justified under s. 1.”

The CUE recognizes that section 2(d) of the Charter does not guarantee access to a particular labour relations regime;
 rather it guarantees the freedom to associate.  In this context, the CUE should be free to consult with the employees of the Casino without incurring a $4000.00 administration cost.  The effect of such a cost inhibits the employee’s rights to organize as guaranteed by section 2(d) of the Charter.

Section 15 of the Charter guarantees the right to equality before and under the law, as well as the right to the equal protection and benefit of the law.
  According to the Supreme Court of Canada, the location of one’s residence on a reserve cannot be used as a ground for discrimination.
  “The ordinary "residence" decisions faced by the average Canadians should not be confused with the profound decisions Aboriginal band members make to live on or off their reserves, assuming choice is possible. The reality of their situation is unique and complex.”
  As such, the CUE submits that the employees of the Casino should not be unduly prejudiced by virtue only of the location of the Casino on the Big Mountain First Nation reserve.  Where the matter involves the traditional practices and cultures of the Big Mountain First Nations, the employees are prepared to forego the more rigid approaches set out in the LRA.  However, in light of this concession, the employees are seeking recognition of their right to organize absent interference by the employer.  Further, the CUE submits that the rights of employees in accordance with s. 15(1) of the Charter should be free from discriminatory treatment based on cultural origin or residence on the Big Mountain First Nation Reserve.  
Canada’s Obligation Under the International Labour Organization Convention No. 169

Aboriginal people have maintained their own culture including customs and beliefs.  The CUE recognizes the atrocities committed by governments throughout history against Aboriginal people, including tactics such as the assimilation and destruction of First Nation communities, which have ultimately led to social conflict.  The International community has accepted the values and culture of Aboriginal people in Canada.  The International Labour Organization (“ILO”) has created standards and a framework that respects and protects the culture of Indigenous peoples.  

The convention recognizes “the aspirations of [Aboriginal] peoples to exercise control over their own institutions, ways of life and economic development and to maintain and develop their identities, languages and religions, within the framework of the States in which they live”

Article 7 of the C169 Indigenous and Tribal Peoples Convention, 1989 states that:

(1) The peoples concerned shall have the right to decide their own priorities for the process of development as it affects their lives, beliefs, institutions and spiritual well-being and the lands they occupy or otherwise use, and to exercise control, to the extent possible, over their own economic, social and cultural development. In addition, they shall participate in the formulation, implementation and evaluation of plans and programs for national and regional development which may affect them directly.
This article should be read to include the Big Mountain First Nation as a whole, including the decision making process of the Band.  In addition Article 8 of this convention states that:

(2) These peoples shall have the right to retain their own customs and institutions, where these are not incompatible with fundamental rights defined by the national legal system and with internationally recognized human rights. Procedures shall be established, whenever necessary, to resolve conflicts which may arise in the application of this principle.

The CUE is concerned that the right to self-government asserted by the Band Council in this case does not reflect a consistency with traditional practices.  The Band Council has failed to consult with Elders and other Band members, particularly the community rights group.  Further, the Band Council’s practices are not compatible with the fundamental freedoms of non-Aboriginal workers on the reserve.  Specifically, with respect to the right to equal benefits and protection under the law and the freedom to associate.

The United Nations took an interest in the protection of Indigenous rights, given that it was found to be common for large international conglomerates to engage in the exploitation of Indigenous peoples.  This interest manifested itself in the Consultation on Business and Human Rights in Geneva, on the 22nd of October, 2004.  The issue of jurisdiction was identified as an outstanding issue to be addressed, specifically “in what ways might a business evade the jurisdiction of a State and how might international measures be appropriate in this context.”
  The CUE contends that if the Code is found to be binding upon the employees of High Stakes Casino, based solely on a claimed absolute right of self-government, Globex will have successfully evaded the jurisdiction of the existing labour relations legislation by taking undue advantage of the rights of Aboriginal peoples.  This is none other than a modern form of exploitation.

Aboriginal Rights as guaranteed by the Constitution Act, 1982, including the Aboriginal right to self-government
The right to self-government must be demonstrated in accordance with ‘an ancestral practice custom or tradition.’  However, such cultural practices must relate to the specific aspect of the self-government right being claimed, in this case the right to govern labour relations.  Where the cultural practices have been established, the right to that aspect of self-government will be guaranteed in accordance with section 35(1) of the Charter of Rights and Freedoms.
  This guarantee is qualified by the proviso that the right must not be in direct conflict with the assertion of Canadian sovereignty,
 particularly in this case the Charter of Rights and Freedoms.
  
The CUE would support the assertion of a qualified right to Aboriginal self-government.  

In addition we acknowledges the Aboriginal belief to the “inherent right to self-government”, notwithstanding this knowledge and understanding as a representative for our party and in alignment with our party's interest, if it is the will of all parties to move the resolution forward with some recognition of the inherent right then that can be entertained in accordance with legally accepted principles of law that all parties might identify and accept. 
Specifically, that the right be made subject to the condition that the Band Council and/or Globex agree to refrain from infringing the Charter rights of the employees.  We have concerns regarding the Aboriginal rights asserted by the Band Council in relation to their interpretation of traditional practices.  
The test for establishing the existence of a right under s. 35(1) of the Charter is set out in R. v. Vanderpeet.
  Any claim with respect to an Aboriginal right under s. 35 must be framed in the context within which it is being asserted, taking into account the Aboriginal perspective.

Whether the Band is successful in establishing the existence of their claim to the right of self-government in this case will depend on several factors.  The mediator 

must first identify the nature of the right being claimed; in order to determine whether a claim meets the test of being integral to the distinctive culture of the Aboriginal group claiming the right. . . whether or not the evidence supports the appellant's claim will depend, in significant part, on what, exactly, that evidence is being called to support.

Therefore, if the right to self-government is established, the question then becomes whether the practices in question may be considered to be an expression of that right. Aboriginal rights are not frozen in their pre-contact form: ancestral rights may find modern expression.  The question is whether the impugned act represents the modern exercise of an ancestral practice, custom or tradition [Emphasis added]”
  Further, R. v. Gladstone
 demonstrates that where the circumstances require a reconciliation between Aboriginal and non-Aboriginal interests, the interests of the public cannot be completely ignored in favour of the Aboriginal right only.  Therefore, in contrast to previous decisions
 Gladstone allows for public interest justification of the infringement of an Aboriginal right under s. 35(1), particularly with respect to commercial rights, as in the instant case.  However, the reconciliation is not restricted to commercial rights alone.
  Finally, R. v. Jones
 indicates that where the right to self-government is asserted, it must be defined narrowly, as it would run counter to the assertion of Canadian sovereignty were it to be construed in an overly broad manner.  

The Band Council has taken the position, based on oral history evidence, that the filing fee for employee grievances represents a modern version of gift-giving to show respect to the mediators appointed to the Council.  The CUE recognizes the importance of gifts in Aboriginal culture and is in favour of the symbolic nature of the gift giving practice.  However, the CUE also highlights the fact that traditionally “[g]iving in Native cultures [was] a way of life rather than an obligation or a responsibility.”
  The Code imposes a $1200.00 stipend as an obligation without due consideration for the symbolic nature of the gift giving practice.

Whether it was the gift of ‘words, prayers, gifts of time, energy, or love,’ it was considered to be a part of interconnectedness to one another.  The entire religion and philosophy is based on sharing, giving, and receiving. . . In essence, material items were given for redistribution of resources and the philanthropy existed in the spirit of the gift rather than considering the value of the physical item.  In this way, it is the concept of circular giving that is extremely important— American Indians believe that gift giving should always be in motion. . . . all personal belongings are viewed as dispensable to others in greater need.
 

Further, the Council has failed to consider the meager wages that form the subject of the dispute.  The filing fee is cost prohibitive and not in keeping with the values of redistribution inherent in the traditional gift exchange.  In light of these considerations, the CUE proposes that the mandatory filing fee be reduced greatly in favour of a more traditional gift exchange between the grievors and the body hearing the grievance.  The monetary gift giving practices will naturally be open for discussion; however the CUE submits that any overt attempt to use financial barriers as a prohibitive mechanism should be heavily scrutinized in this negotiation.
The Band members are in dispute as to the customs and traditions of their First Nation.  Community members would like a governing body that is more responsive to their traditional forms of governance.  Whereas, the Band Council insists that they are following their traditional customs, the CUE highlights the standard that must be met is one of an integral nature.  
The practices of decision-making and dispute resolution are integral to every culture.  For example, negotiations and decisions are decided as a collective in keeping with both the Anishnawbe and Haudenosaunee cultures, the two primary Aboriginal groups in Ontario
.  “Anishnabe nation with seven clans came to the decisions through a consensus-seeking process.”
  Further, “[a]mong the Iroquois, elder women, or matriarchs, were responsible for consulting within their clans on the selection of chiefs.  The candidate's character from childhood, in family settings and among his peers, was examined thoroughly.”
  The Haudenosaunee espouse individual skill and courage.  Their culture with respect to labour relations is centered on cooperation; reciprocity and an emphasis on a communal benefit from the labour of its members.  This practice assists in ensuring against personal ruin.

In this case, the Band Council failed to consult with Elders, or with community members in accordance with traditional Anishnawbe and Haudenosaunee (Iroquois) traditions.  Further, it is worth noting that not all community members, represented by the Band Council are happy with the relationship maintained with the Casino.  Understandably, the Big Mountain First Nation community members have concerns with the lack of consultation in the passing of the Code.  
According to the second branch of the Vanderpeet test the custom must be of central significance to the Big Mountain First Nation.  The importance of collectivity in Aboriginal society is demonstrated by the collective nature of its social entities, such as extended family, the community, and the nation.  This collectivity is also expressed by the rights conferred and the social aspects of Aboriginal communities.  
The CUE submits that there is no need to justify the right being claimed with the interests in society, as the Big Mountain First Nation is not in compliance with the traditional practices that are integral to the right of self-government being claimed in this case.  Therefore, as previously mentioned, the CUE is willing to recognize a qualified right of self-government in exchange for the concession by the Band Council and Globex to conduct affairs in a manner that in no way impedes the rights of the employees, or the Band members in this case.
If the Band Council was truly following traditional practices of self-governance, as the collective nature of the Aboriginal First Nation is of central significance, the Band Council would have included all Band members in the consultation and decision making process.  Further, the Band Council is an elected authority under the Indian Act;
 however, they assert the tradition of an appointed council.
Conclusion

In the instant case, the Big Mountain First Nation has purported to enact a labour relations Code under its Aboriginal right to self-government.  There are a number of deficiencies however with respect to this argument, not the least of which is the fact that the Big Mountain First Nation does not own the Casino over which it is attempting to assert the right to self-governance.  Further, the majority of the employees employed by the Casino are non-Aboriginal.  There is no evidence to suggest that the gambling activities which form the majority of the business of the Casino are in any way of central importance to the historical cultural practices of the Big Mountain First Nation, such that they qualify as a central feature of the Aboriginal identity of the Big Mountain First Nation.

This case involves an attempt to assert an overly broad right to self-government, one which would allow the Band Council to override the Charter rights of the Casino employees as well as the rights of their own Band members.  The Band has cloaked the monetary fees under the Code, in the guise of traditional gift giving practices in a feeble attempt to justify the financial barrier to the employees’ exercise of their right to the freedom of association.

Further, the Band Council contends that the Code is in keeping with their traditional practices of decision-making and dispute resolution.  However, the CUE would argue there is significant evidence that their practices are indeed in contrast with traditional practices.  We agree that the Band should be entitled to a certain level of autonomy in the procedural aspects of their decision making and dispute resolution practices.  However, in terms of substantive rights, the CUE submits that the employees should not be prejudiced in any way by virtue of the fact that the Band is afforded certain latitude with respect to their right to self-government.  Should the parties agree to these stipulations or perhaps arrive at a compromise in line with the rights of all interested parties, the CUE will agree not to enforce its rights under the LRA.
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