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Abstract

In a remarkable paper published in 2001 and adeldespecifically to the
Truth and Reconciliation Commission of South Africkacques Derrida
argued for the radical decoupling of remorse amgi¥eness claiming among
other considerations that for forgiveness to benimggul, it must be offered
without conditions and, in particular, without amkpectation that the
wrongdoer or transgressor demonstrate remorseh&r imisconduct. While
this purist conception has been adopted in sonigiaoes, demonstrations of
remorse occupy center stage in many legal reginescanditions for
mitigation, clemency, parole, positive charactditg as well as other
determinations that overlap with theological nosiasf forgiveness. In this
paper, | want to confront Derrida’s conception wstitiological explanations
for why remorse and forgiveness are coupled indad in public discourse
as part of a larger drama of transgression, aclkeggdment, and reinclusion
in the larger community. But | also want to ungettlis coupling of remorse
and forgiveness in law by showing some of the poidl it has generated.
Using examples from my research into how remorsdtigouted in Canadian
and US law, | want to argue that sociological reasior decoupling remorse
and forgiveness in law are as compelling as theoresafor making remorse
a condition for forgiveness. .
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In a remarkable paper entitled ‘On Forgivereracques
Derrida postulated a concept of forgiveness thdh thie license
we accord to brilliant philosophers, he himselfgegied was
mad and impossible. Simply put, what he suggesteithat the
only pure forgiveness was that which was unilateral
undeserved, and unconditional. If you have to destrate
change through remorse or repentance in order torgeen,
this cannot be forgiveness- for in this case tier®thing any
longer to forgive- the sinner, wrongdoer, transgoes or
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perpetrator has changed- he or she is no longezed of
forgiveness. Only those who are intransigent, @mtatg,
unchanged, and unwilling to change are forgivaelealise only
for such persons is there is still something ledit tcan be
forgiven. So we can see that once again Derrideagesto turn
common practice upside down. What from the standudi
much of the literature and theology on forgivenassstitutes
the unforgiveable- that is the commission of aain
transgression with no confession, remorse, atongrapalogy-
is for Derrida the only circumstance in which fargmess is
appropriate. But we should also take seriouslyhis
demurral- his characterization of his own positiofif | say, as
| think, that forgiveness is mad, and that it nmesbain a
madness of the impossible, this is not to excludgisgualify
it.)” But even if it is not to be disqualified, this geuconception
of forgiveness, he himself propounds, could neeevesas a
foundation for law. According to Derrida, wherevles
conditional, proportional, and calculated- forgiess is
arbitrary, unbounded, and disproportional at itecénd, of
course, Derrida is not very specific about whatteans by
forgiveness. But if what he means is consistertt wiher
usages — that the person who is forgiven — evreif do not
change or repent or show remorse- will no longethie target
of resentment or retribution or punishment, themsheertainly
right that the pure conception of forgiveness reifgn to law.
But Derrida’s stark formulation forces ugjieestion the
obviousness of its obverse. For — if for the momersie
Canadian and US criminal law as points of referenoghing is
more taken for granted in both popular and judidiatourse in
both jurisdictions than the proposition that mergmency,
mitigation, parole, valorization, or any other tdoig
institutional decision to lessen punishment mustdiepled with
an expression of remorse by the wrongdoer. Faitushow
remorse- which of course is itself a concept indnefe
explication- can be the difference between life dadth under a
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regime of capital punishment in the US and theedéiice
between limited and indefinite incarceration in Gda. | want
to illustrate this process with one extreme exarbpleause it so
vividly demonstrates how the theologically rootexdrative of
sin, redemption, and salvation continues to infagewhat is
ostensibly a secular judicial discourse. HaroldyQtas
sentenced to death in 1978 by the state of Nebfaslhe rape
and murder of a 26 year old woman- a crime he denie
committing through to his execution in Septemb884L His
date of execution on 1990 was stayed by the Suponet of
Nebraska after which he applied for clemency ansl twened
down 2-1. In his final appeal to the Governor, ohéhe five
concerns expressed by the governor was whethey ‘{@ds
genuinely remorseful about the crifidn the final meeting
between Otey’s attorneys and the governor, thergovestated
that “ it bothers me that Otey recanted his condesand still
does not admit that he committed the crith®tey was
executed shortly afterward. | mention this caseim@gidgement
of the process or the verdict but simply to maleephbint that
forgiveness- whether it be clemency that resultgerover
death or mitigation that may result in probatiotihea than a
short term in prison or any other lifting of punimsént for a
crime for which someone has been convicted istink
throughout our system of criminal justice in theitdd States
and Canada to evidence that the recipient of tigifeness has
felt and expressed remorse for their offense.

Moreover, this coupling of forgiveness widmorse is
virtually hegemonic in character. Each of the majoitosophies
of punishment with which the coercive power of state is
justified support the conditionality of institutiahforgiveness
albeit in somewhat different form. Retributive apgches
whether expressed as just deserts or in the laregofag
distributive justice or in the language of atonemspeak of
remorse as part of the merited suffering that shoel
experienced by a perpetrator as part of the rebagrhat must
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occur between the harm done to the victim and dvarstage
gained by the transgres$oiin the moral economy of retributive
penology, the pain and suffering that results ffeglings of
remorse can be discounted from the deprivationsigitbby the
punishment. The more dominant penal philosophyanadian
and American judicial discourse, however, is detece theory,
and it is in these terms that courts and paroledsoare most
likely to justify their insistence on expressioris@morse. From
the standpoint of deterrence theory, mitigation aitner
reductions in punishment as a result of remorsguatdied
because, it is argued, remorseful perpetratorkeasdikely to
reoffend. Deterrence theory suggests that persbossivow
remorse have acquired the inner emotional conthalisare the
most reliable preventatives against anti-sociadcehsince the
person is inhibited not by fear of consequenceswts
occasional at best but by conscience which is ptegly rooted
in the person’s core personality. Even the moremec
approaches to criminal justice that are groupeceutioe rubric
of restorative justice and stress the restoratfon@tured
relationships as the goal of state interventiomrofequire as a
precondition for any dialogue between offender antm that
the offender has taken responsibility for theinei In these
more informalized encounters, the remorse of tfender is
often seen as a requisite for the healing thadjsed for as well
as any further understanding or agreements betwieem and
offender that might be reached.

And if that were not enough to banish theutita that
forgiveness and remorse can ever be decoupledaves h
sociological approaches to apology and remorseaisart the
centrality of this coupling for social and moragjutation. From
this vantage point, apologies, demonstrations ooree, and
acts of repentance can all be subsumed under dlaeldr
category of rituals of inclusion by which the trgressor splits
themselves into the person who performed the oifenact and
the person who now aligns with the victim in condetion of
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the act. Integral to all such processes is the genpling that
has been entrenched in law. In return for the apglthere is
the potential for reconciliation between victim avftender, as
formulated by Erving Goffman; or the possible rabBshment
of the offender as a member of the moral commutuotyse the
language of Nicholas Tavuchisvloreover, it has also been
argued that the forgiveness attached to apologissazessful
demonstrations of remorse and the moral condenmm#tad
results from the lack of apology or the absencenforse when
they are expected contributes to the creation, teia&mce, and
change in the moral boundaries of community. Thiotig
courts but also through public favor or disfavbe tommunity
comes to define those acts for which members greated to
show remorse as well as how that remorse shouékpessed.
The coupling of forgiveness with remorse that i€sthedded in
judicial discourse and popular discourse is madgpfear even
more essential and inevitable in the sociologilcabties that
have been used to explain it.

But all is not well in this legal and ideologl edifice and a
moment’s reflection on how forgiveness and remarsgoined
is sufficient to show why. If the offering of ap@ogy, the
demonstration of remorse, and repenting bear aioert
resemblance in terms of the relationship of wdwoegs to the
community and the remedies posited for their reision-
indeed, they are close enough so that at leash#tkéng of an
apology and the showing of remorse have been treate
indistinguishable in the sociological literaturevdnt to suggest
that there are nevertheless important differentaismake the
coupling of remorse and forgiveness even more proatic
than that between forgiveness and apology or repest If the
offering of an apology or the showing of remorse ca
accomplish similar remedial ends, the means by lwthiese
ends are accomplished differ in significant waysthle apology,
our attention is directed towards the words rathan the
feelings that accompany the words. It is not neardgsa failing
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in an apology for it be planned, for the words ¢ocarefully
chosen or even formulaic in content, or for therbe a gap
between what is expressed and what is felt. . Butanguage
used to describe expressions of remorse makettiaganere
there is no room for such a disparity. Demonstretiof remorse
are expected to correspond to true feelings of reedt is the
spontaneity, the involuntariness, and, indeedutiveantedness
of these painful feelings that lend them credipiliAs observed
by one author of a major study on how jurors attelremorse
in cases involving capital punishment, awkwardnbesken
speech, and other gestures that imply a loss ofienab control
enhance the believability of expressions of remurisite
articulate and calmly delivered speech tends teebarded as
glib or unconvincing

But ironically it is this emphasis on autheity-this
privileging of feelings over words-that makes tloeigling of
forgiveness and remorse so problematic. The bethefit
accrues to persons who display remorse casts susjicd
doubt on the very same moral emotion that it isrded to
reward. For every claim by a wrongdoer or theirazhte that
their remorse is genuine and heartfelt, therevi;ps the
possibility of a counterclaim that what is preseras a true
expression of what the transgressor feels is idsg#ategic and
ulterior- that the suffering that is demonstrated imere artifice-
a counterfeit emotion enacted to manipulate a faver
outcome. Judicial and public reaction to expressmiiremorse
amply reflect this ambivalence. There is an inelbbt
adversarial component to claims to remorse- noanhatiw
powerful or vivid the expression, a full suspensibulisbelief
requires that what was shown was entirely uninfteenby the
prospect of a lighter punishment. In cases invgh\arimes of
great severity, it is rare to encounter a claimetoorse that is
uncontested.

A few years ago, when | asked a graduate actaa
Canadian law school consisting of practicing deédasvyers
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and crown attorneys(equivalent to district or dasisdistrict
attorneys in the US) to give an example where thene
convinced that the wrongdoer felt remorse, a merabtre
class gave me an article recently published inadrieronto’s
major newspapers. In this article, the reportecidesd a case
about a man who had been charged with criminaligegte
that resulted in the death of three persons amd\segnjury to a
fourth persoit Not only had he driven late at night on the
wrong side of a highway under an advanced staiteebfiation,
he had used every possible legal means to delayidhe
contesting every piece of evidence, changing lasyyard
mounting the most aggressive defenses througheuhtbe
years it took to bring the case to trial. Whetaat he was
convicted, he was asked by the judge before sengeifde had
anything to say- he answered in the negative. & avdy after
the judge had pronounced sentence indicating istatement
that the complete absence of remorse had contdlatiée
length of the sentence, that the offender spokkedamilies of
the victims who had followed the trial and weregurt on this
day. He told them that he was profoundly sorrytiha pain he
had caused them —* | would surely surrender myififieis
could return your brother, your husband, your fdlieyour son”-
and that he had waited until after the sentencedake his
statement because “ it was the only way | had tavsyou that |
meant what | was saying.” So in offering thisnette, what the
members of the class were communicating is thabrihe
expression of remorse that they could view as btedvas one
that had been decoupled from any possible bemetigation,
or crediting of character — what | have arguedhésléegal
equivalent of forgiveness.

In another account, Janet Landman has destwibat | take
to be a narrative with a similar conclusion. Here secounts the
efforts of Katherine Anne Power — a student radicahe
1970’s who patrticipated in a bungled robbery in déahusetts
in 1970 that resulted in the murder of a Bostoncgobfficer.
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After numerous parole hearings in which the faroiiyhe slain
officer opposed Power’s release partially on grautiéit her
remorse was not genuine, what finally convincedartlleat
Power was sincere was her words of contrition ag@omed by
a withdrawal of her request for parole. It was #gs of
decoupling that prompted the daughter of the decktts
comment- “l was very happy and | was very surprisetl
wasn’t what | expected. | have to say | respettitThese
examples suggest that the coupling of remorse fertfiveness
so compromises its credibility that it can onlyrbstored by
breaching legal decorum- by remaining silent wimerted to
show remorse or by declining the benefits of remevlen they
are offered.

Yet the problems go even deeper. It is nsitfloe suspicion
that expressions of remorse are prompted by thefilethey
confer. What is equally troubling is the pressuse@d on those
who do not show remorse. If forgiveness is the iptssutcome
of showing remorse, it is clear that those whogefto show
remorse face additional deprivations and punishsnandl often
in proportion to their intransigence. The refusafjtant mercy
to Otey because of his unwillingness to show rem@part of
a much more complex problem that affects not jussé¢ who
deny responsibility for the crime for which theyreeonvicted
but those who actually are wrongfully convicted avitb
stubbornly persist in their denial even if on imgedgle moral
grounds and those who also are wrongfully convitiad
confess and demonstrate remorse for a crime tHatirthey did
not commit. The two groups bear witness to thedahat the
state is willing to deploy to bring about the reseful surrender
of those who have been found guilty. Persons vawe fbeen
wrongfully convicted and who maintain their innocerafter
conviction suffer far more deprivations than thod® are
guilty and show remorse.

In Canada and the United States, the imdabti
intransigence is not just a longer sentence buatydedr
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indefinite postponements of parole, loss of priyée such as
escorted or temporary absences- all of which atigd by
pointing to the wrongdoer’s lack of remorse whichurn
reflects a lack of insight which in turn makes thesson
purportedly more likely to reoffend. The most netcexample
of these practices is one such case of a man wigstently
denied responsibility for a murder for which he wasvicted
and as a result served 31 years in prison- sSix iyeaes than the
normal period of detention for persons convictefirst degree
murder. His murder conviction was overturned byGloairt of
Appeal in Ontario and he was never granted paretalse he
refused to admit guiit.

But the impact of the official demand fomarse is perhaps
nowhere more graphically illustrated than in thiengcalculation
that innocent defendants make when they pleadygoiltrimes
they have not committed for fear of the far longentences they
could receive if their defense were unsuccesgsfuDrtario,
recent revelations of mistaken and perjured foreegidence in
the deaths of infants and young children have brbtglight
the stark choices faced by innocent defendantshehet not
they choose to show remorse. In one case, in whiocther
was falsely convicted of the murder of her 4 masithinfant
but refused to admit guilt, the court took the wralstep of
sentencing her to a term in prison contrary toser@ences
given in most cases of infanticide. The sentence aeanbined
with the following denunciation- “Finally, | woulgay this. Who
speaks for Joshua? Is his life so unimportanthtsamother,
who killed him, without explanation, without appatreemorse,
should go free without punishment? What signal doassend
to this accused? To this community? Well | spealhiom now.
He was important. He was a human being. He wasfounly
months old. And Madam, you killed hi" In another case of
miscarriage of justice resulted from same now eidited
forensic scientist, a father wrongfully chargednwhe death of
his two month old infant pleaded guilty in retuor & six month
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sentence after having been informed that if weoadoguilty
without a plea, he might have received a senteh6eBoyears®,

In the majority of cases, the coercivendsh@law is not
apparent because most offenders usually make aurt &ff
demonstrate remorse. It is in moments of outrigtfitacice- or at
least in moments when this defiance is contempldbed the
state is most likely to reveal its heavier handt tBe harsh
response to those who decline to show remorse goesd
weight to the proposition that whatever remorsexjgressed
operates under the shadow of fear. And if it is fa¢her than
the pangs of conscience or empathy with the victira desire
to change out of a wish never to cause harm abatrprompts
wrongdoers to show remorse then we can not betlsar¢he
moral emotion to which we entrust the protectiomhef
community has not been emptied of its content.

So far, we have only examined the effechefdoupling of
remorse and forgiveness on the content and expressi
remorse. But what about the impact on forgivenesstf? If
remorse is a condition for forgiveness in law, dpressions of
remorse that are viewed as credible require forgggs or can
remorse be acknowleged but unrewarded with anyctemuin
punishment? A review of case law in Canada andUthited
States suggests that there are virtually no insaamong the
thousands of judgements each year in which thexdéeis
credited with remorse and then given no reduction i
punishment. Nor is there evidence in the hundrédzoadian
parole board judgements that | have reviewed irclvhi
positive finding of remorse is not also accompairugat least
some reward whether in the form of acceleratingite of
release or removing restrictions or conferring satier
benefit. On the other hand, | want to rely on otlesearch that
| have done to suggest that persons who are setténdeath
in the United States are also viewed as lackirrgmmorse and
that prosecutors are virtually uniform in theireletination to
invalidate claims to remorse advanced by the offend their
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advocates at every level of legal contestation. Mkia suggests
is that at least in practice if not in law, the plig of remorse
and forgiveness works in both directions- thas imot just that
forgiveness as mercy or mitigation demands a sHawmorse
but that a show of remorse that is validated aseseobliges the
state to dispense mercy or offer mitigation. Indessdpowerful
is the narrative that relates remorse to redemjatiwh
reconciliation that some have argued that eveharfar more
informal workings of restorative justice, similarstraints bear
upon victims to forgive the wrongdoer if the wrogd credibly
demonstrates remorse

But | am less interested in establishing #ss proposition
than in bringing out its somewhat ironic implicaiso In order
not to have to forgive- if forgiveness means a o#ida or
mitigation of sentence, it becomes necessary toalig the
offender’s claim to remorse- no matter how this sese is
expressed. This discrediting is important becatisleeo
meanings that are attached to remorse. Conceivitigeo
offender as remorseful reimagines them as a meoflmamr own
moral community- as someone with whom we share a
sensibility- and as someone who is able to suéfettfe wrongs
they have done as we imagine we might suffer ifweee to
commit these wrongs. Placing the offender in thegary of the
remorseless does more than negate their claim toynoe
mitigation. How a wrongdoer feels towards their own
misconduct is as important in terms of its pubdipresentation
as the act itself- one of the recurring questionsrimes of great
intensity and violence is whether the offender éaer felt
remorse for their actions. To consign an offendeghée category
of those who are hopelessly incapable of feelimgorse for
their misconduct is to cast them as permanentiphay
reconciliation with the victim and beyond reinclusiin the
moral community. Indeed, the category for individuaho are
most feared in contemporary society- those clasbiis
psychopaths or persons with antisocial persondiggrder- are
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defined less by the violence of their conduct ttreeir utter
inability to experience remorse no matter what dzarthey
inflict on others.

The coupling of remorse and forgiveness l¢adke
conundrum that the state must find no remorseemttongdoer
if it is not prepared to mitigate the punishmenttHe rites of
punishment that prevailed in Anglo-American crinmijustice
through to the late #Bcentury, it was still possible to execute or
punish a wrongdoer without mitigation without atsgbunking
their claim to repentance — forgiveness as a digneeogative
was possible without requiring any mitigation bg state. The
wrongdoer who repented their crime would be rewaidehe
hereafter even as they were being executed bytdke dn the
more secularized world of modern criminal justideene
forgiveness is dispensed by the state instead afdagne
prerogative, those who receive the ultimate pesstif the state
must be found to be not only guilty but morally wrthy by
invalidating any claim they might have to feelimmjgemorse
for their wrongdoings. The unknowability of feelsgf
remorse, the irreducible ambiguity in the way stegings are
measured and authenticated lends itself to thisgaoof
nihilation or erasure of the perpetrator as a memndty. No
matter what emotional acrobatics the wrongdoergper$, the
standard for what counts as ‘true’ remorse can v raised
to exceed that which has been shown.

So let us return to the ‘mad’ and impractledbrmulations
of Derrida. We must agree with his own verdict thigt
proposed decoupling of forgiveness and remorseuysexia
moral absurdity that could not form the basis foy aystem of
justice. What could possibly be the policy objeetserved by
forgiving and presumably showing mercy only to ghnedo
were intransigent and unchanged while punishing thrdse
who asserted or demonstrated a willingness to ehdregr
transgressive behavior? On the other hand, thersbymlicy of
coupling remorse and forgiveness, | have suggestedually
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problematic because it results in the state fortegexpression
of a moral emotion the validity of which dependstia belief
that it is spontaneous and unforced by externaldgathents. So
what is to be done?

Perhaps Derrida has it right after all. Nextforgiveness nor
remorse should play a part in the dispensing ofgbument or in
the balancing and rebalancing processes that undaup
notions of justice. Just as the act of forgivenggatally
compromised when it is offered conditionally, sthis value of
remorse negated when it is offered in fear of cqueaces or in
promise of reward. Within Judaism as interpretedhyid
Blumenthal, a distinction is made between repemdmmugh
fear and repentance through I5eln the former, the
wrongdoer desists from reoffending through fear of
consequences whereas in the later, the wrongdosests
through a process that involves remorse and cubesna self-
transformation. Based on the foregoing analysisatigument |
want to advance is that a regime that frightensngdoers into
compliance is incompatible with a regime that esigichange to
the power of remorse.
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