 SEQ CHAPTER \h \r 1 

DETECTING REMORSE AND ITS ABSENCE IN THE CRIMINAL


JUSTICE SYSTEM


Richard Weisman


Associate Professor of Sociology and Social Science,


and Coordinator of the Law and Society Program,


Division of Social Sciences


York University,


4700 Keele St.,


Downsview, Ont., M3P 1P3, Canada


e-mail: rweisman@yorku.ca


Copyright @ 1998 by Richard Weisman

Draft- Please do not quote or cite without permission from the author.

When a man was convicted recently in Toronto of the attempted murder of a police officer after having been convicted of the murder of another officer, the headline in one of Canada’s leading newspapers read- “‘Devoid of humanity,’judge says”(Claridge, February 3, 1996, A1.) In the actual quote, the judge states that the man was “so devoid of humanity as to be incapable of expressing remorse for the grievous results of his misconduct.” Later, in the course of pronouncing sentence, the judge is again quoted for his comments  on the convicted man’s attitude that he said was reflected “by the entire absence of remorse which he displays for having snuffed out the life of one police officer and nearly duplicat(ing) the feat with another.”  

Two brief observations about this vignette- both somewhat obvious. First, the issue of remorse- its presence and absence- was crucial in constructing the character of the perpetrator both in popular representations as reflected in the news item and in official representations as reflected in testimony relevant to the fixing of responsibility and the determination of an appropriate sentence.
  Or, put in other terms, remorse forms a central part of the crime narrative that is conveyed both in the court room and to the public- the story of how and why the offender transgressed the criminal code. 

Second- perhaps a somewhat less obvious point. By focusing on remorse, popular and official discourse show an interest not just in the act but in the offender’s attitude towards his or her act. Remorse tells us something that goes beyond whether the individual perpetrated the act. This suggests that there is another dimension to rule-breaking - whether it involves criminal misconduct or everyday misconduct- that goes beyond the effects of the act itself. It is not just the assault or the murder or the theft that is important- it is what the individual conveys about their relationship to the act that is emphasized. The court and the community are interested in the act and the person who committed the act. 
 

The present paper constitutes an effort to decode how the category of remorse is used in the representation of persons as they proceed through the criminal justice system. While this paper draws primarily upon Canadian sources, the search for remorse is a feature not just of Canada and other common law jurisdictions such as the United States, United Kingdom, and Australia but of other legal systems as well. Recent work on Japanese legal culture, in particular, with its emphasis on shame and apology invites comparison with Western approaches to culpability and punishment(Haley, 1995;  Massaro, 1991; Wagatsuma and Rosett,1986)  

This focus on representation differs from previous research on the role of remorse in law in that it emphasizes the symbolic significance of remorse rather than its instrumental character in predicting or eliciting particular behaviors. Thus, for example, remorse has been studied for its possible correlation with renunciation or successful rehabilitation. The work of Robert Hare and others who include remorse as one among several factors that predict anti-social behavior is illustrative of this approach(Hare, 1993;Pollock et.al.,1991).
 Or remorse has been identified in jury simulations as a major factor in reducing or amplifying sanctions towards various types of criminal conduct(Robinson et. al., 1994; Taylor and Kleinke, 1992.) Such studies have suggested that a claim of remorse that is validated will result in jurors recommending less severe sentences than if the offender had displayed no remorse.

In contrast to these approaches, this paper begins with a question that is prior to how remorse affects conduct or social response-namely, how the category of remorse itself is shaped through the social practices of legal discourse and how these practices provide a window into the ideological assumptions underlying our conceptions of the relationship between the individual and the community. 


WHY LAW?

I have chosen law as a site for studying the construction of remorse as a social category for several reasons. For one, it is surprisingly under- examined given its centrality in the different phases of the official response towards criminal misconduct. Most obviously, remorse is an explicit component of sentencing guidelines in both Canada and the United States (Canadian Sentencing Digest,1980, Federal Sentencing and Law Practice, 1989, O’Hear, 1997). Even where it is not mandated as a factor to be weighed in sentencing deliberations, assessments of remorse nevertheless figure as a part of other categories such as dangerousness, heinousness, and brutality that in turn bear upon decisions relating to dangerous offender legislation in Canada and to capital punishment in the United States(Marquart, Ekland-Olson, and Sorenson, 1989,pp. 457-459.)
  Moreover, the few articles that have looked at jurors’ deliberations in capital cases suggest that remorse is one of the issues that weigh heavily in their decisions about sentencing(Costanzo and Costanzo,1992,especially pp.198-199;Costanzo and Peterson, 1994, pp.137-138).
 Of course, issues of remorse are even more ubiquitous in decisions affecting parole where parole boards in Canada and the United States routinely request information from parole officers about whether the offender feels or shows remorse for their misconduct.
 

More significantly, for present purposes, legal discourse offers the analyst a unique opportunity to observe the social practices involved in the construction of remorse. Here, where the absence or presence of expressions of remorse may affect the severity of punishment, the validation or invalidation of claims of remorse are likely to be contested and, through contestation, legal actors are compelled to make the grounds for their claims or counter-claims more explicit. In effect, the adversarial process generates ever greater explication about the imputation of remorse. 

Finally, legal conceptions of remorse contribute to the shaping of moral boundaries for the society as a whole. Should someone who defaces a synagogue or uses corporal discipline on their children be expected to feel remorse and how fully must they express their remorse to satisfy the court that their claims are genuine- that their remorse is sufficient to the gravity of their offence? Decisions regarding when remorse is expected and when it is not or how remorse should be expressed in relation to certain kinds of actions both inscribe and generate cultural shifts in acceptable or unacceptable social conduct. Judicial expectations about remorse help define what William Gamson has called the universe of obligations- they tell us who is the ‘we’ to whom specific moral obligations apply and who is the ‘them’ to whom they do not. Even a cursory review of judicial trends with regard to domestic violence, child abuse, and hate crimes over the past generation will reveal how the court’s attention to remorse is linked to broader cultural formations of who is excluded from the universe of obligations and who is not(Gamson, 1995.)  


CONCEPTUALIZING REMORSE

Before proceeding to an analysis of how remorse is constituted, some conceptual unraveling is necessary. While there are a few sociological treatises that draw out the social properties of a very closely related phenomenon- namely, the apology- there is almost no reference in this literature to remorse. Moreover, in those few instances when remorse is considered, it tends to be viewed as synonymous with apology- as if offering an apology or expressing remorse were both functionally and semiotically equivalent-

or as if remorse were an integral and inseparable component of apology. 
 This paper suggests instead that the terminology used in legal discourse in which what  is claimed, contested, and scrutinized is remorse rather than apology is not incidental- that while there are important areas of overlap between apology and remorse, there are equally significant differences that make the social practices involved in the shaping of remorse distinct from those that are involved in the apology. 

First, it will help to identify a few important similarities.  As Erving Goffman has pointed out in his now classic essay on remedial exchanges, both expressions of apology and remorse can be viewed as communications that can reestablish relations between a person who offends and a person who otherwise might remain offended. The apology and the expression of remorse both entail a splitting of the self into a part that has offended and a part that agrees that the offending act was morally unacceptable(Goffman, 1972, 113-118.) This joining with the other in mutual rejection of the offending act helps to re-establish the offending party as a member of a common moral community- to use a phrase taken from Nicholas Tavuchis’ more recent work on the sociology of the apology(Tavuchis, 1991, 7-8.) Likewise, both the apology and the expression of remorse -from the offender who has transgressed to the victim who forgives- can lead to reconciliation, thereby restoring what would otherwise remain a ruptured relationship.

For purposes of this analysis, however, the differences are even more important than the similarities. Most fundamentally, remorse is iconic where apology is discursive. The apology may refer to the anguish and pain that the offender feels as a result of transgressing the norms of community, but, in remorse, the offender shows or expresses this pain by making the suffering visible. Conventional usage in law and psychiatry describes expressions of remorse as ‘signs’ or ‘symptoms’ or ‘manifestations’ or ‘demonstrations’ - what this suggests is that the means by which remorse is communicated is through gestures, displays of affect and other paralinguistic devices. Both the apology and the expression of remorse can be communicated through simply linguistic formulae such as “I am sorry” but with the former we are likely to attend to the words- with the latter, we focus on how the words are expressed, the feelings that accompany the words. 

This iconic or representational quality of remorse is allied with another element that further demarcates its expression from that of the apology. While a full review of the varied and often conflicting meanings of remorse would require an analysis of its place in legal, theological, and psychiatric discourse as well as popular discourse, what permeates all of these linguistic terrains is the perception that feelings of remorse are painful- that they are unwanted and that they are involuntary. One is afflicted, burdened, or cursed with feelings of remorse- whether this pain or its absence is pathologized in psychiatry or valorized in legal and popular discourse as the outward display of conscience.
 That demonstrations of remorse are often described as ‘breaking down,’ ‘losing control’ or as symptoms of emotional collapse fits well with its perceived involuntary character.

In light of the foregoing discussion, it becomes possible to suggest why validation is more problematic for remorse than for the apology. Even a formal or perfunctory apology may do the remedial work that is necessary to smooth social relations such as upholding the norms that have been breached. The apology is already a public event that achieves its closure through social exchange- almost, in contractual terms, the apology that is offered is accepted or rejected. Showing or expressing remorse, however, makes public what is intended to remain private- the feelings that one has towards one’s self as a result of one’s offence against the community. In remorse- as in embarrassment
- one shows on one’s body the power of the community - the person who gave offense gives the other access to the private self- the self that is withheld from public view. In this process, what is revealed is that the private self as well as the public self has been touched by the values of the community. 

Since feelings of remorse are expected to originate from inner experience- beyond the realm of appearances- any artifice, contrivance, or obvious dramaturgy is enough to dispel our suspension of disbelief that what is shown corresponds to what is felt. Yet because remorse is genuine only if it is felt, if it is painful and unwanted, and only if it is involuntary, then it cannot be credited or validated if this correspondence is not present. And, of course, if remorse is not credited, then its display fails to reestablish the offender as a member of the moral community. 

Such problems of validation become even more acute when the expression of remorse is coupled with the anticipation of inclusion or exclusion from the moral community, or , as in criminal law, with rewards and punishments. If remorse in its protean form involves a relationship between an offender and a victim, the replacement of the victim by the state has far-reaching consequences. The offender is confronted not only with a moral assymetry in which he or she may be judged undeserving of forgiveness or validation- but also a political assymetry in which the terms in which remorse will be evaluated are determined by the court backed by the formidable powers of the state.
  How can we be certain that the overt expression of remorse can remain uninfluenced and uncontaminated by the benefits that might result from its validation?  One need not adopt the extreme skepticism of Sigmund Freud who concluded that the only sure sign of remorse was renunciation to appreciate the ambiguity and uncertainty that surrounds the validation of remorse.
                   


LAW AND THE CONSTRUCTION OF THE REMORSEFUL SUBJECT

By dividing convicted persons into those who are remorseful and those who are not, the court establishes a moral hierarchy that separates those who can be accredited as members of the moral community from those who can not. For this paper, I have limited my analysis primarily to those Ontario cases in 1995 in which remorse was mentioned in the judgement.
 The population of cases to be analyzed was generated by selecting all cases listed in the Quicklaw database for 1995 for Ontario which included the root word- “remors(e)”- and its various endings. There are 127 cases included in this population of which 74 cases involved guilty pleas, 39 cases involved convictions after a plea of not guilty, and 14 involved reference to other matters such as dangerous offender status. The offenses for which remorse was mentioned were in order of frequency: sexual assault with a minor(14); dangerous driving or impaired driving causing death(13); aggravated assault(13); sexual assault(8); robbery(8); fraud(8); 

manslaughter(7); and 2nd degree murder(7) all counting in total for 78 of the references with another 12 offenses counting for the remaining 49 references. Using these cases, I have focused on the questions of whether the offender claims to be remorseful and which claims are accepted and which claims are rejected. With reference to the latter two questions, I am interested in which attributes are used by the court to support an imputation of remorsefulness and which attributes are used to support an imputation of remorselessness. I draw from both sets of attributes a profile of the judicial representation of the remorseful and the remorseless offender.

The most frequent indicator of remorse- but also one of the most contentious
- is the act of pleading guilty. The logic of inference from act to feeling is simple enough- a plea of guilty is taken as an indicator that the person accepts responsibility for their actions. 

The earlier the plea in the criminal process, the more likely it is to be validated  as an indicator of remorse- late conversions raise the suspicion that it was only the strength of the case for the prosecution and not contrition that led to the guilty plea. In the words of one judge, “there can be no genuine remorse when someone pleads guilty only when presented with an overwhelming case.” 

The conduct of the accused after the crime can also be used to demonstrate remorse. In one case, a man robbed a victim at knife point in front of a liquor store but a few minutes later returned the money to the victim and surrendered his weapon.
  In other instances, the offender may have called an ambulance or attempted to take the appropriate emergency measures to prevent what would later become a homicide. Immediate reactions to the crime as contained in police reports become part of the crime narrative in support or in opposition to claims of remorse. 

Remorse is also evident in the visible suffering of the offender. In one case involving a conviction for manslaughter, the offender was reported by one witness to be depressed and angry. In the words of the witness,” he was having nightmares- he wanted to get a gun and just one bullet and blow himself away.”  To which the judge responded-” I do accept that the accused is truly remorseful: that he is haunted and distressed by what he has done and will live with this for the rest of his life.” In another case, a young woman’s attempted suicide after she was caught stealing from her employer was characterized by her probation officer and accepted by the court as “ remorse exhibited to the nth degree.” Tearful words, trembling hands, looking ‘downhearted and distraught’ were other signs that were taken as valid indications of remorse in other cases. There is at least some evidence here of a moral economism in which the more serious the offence, the more dramatic must be the offender’s suffering in order for it to be validated. For example, by characterizing the young woman’s attempted suicide as ‘remorse to the nth degree’ there is an implication that the expression involved greater suffering than what was required. In the case of manslaughter, the suicidal thoughts of the offender are taken as commensurate with the gravity of the crime. 

A remorseful person is, in addition, someone who undertakes to make fundamental changes in their private self or personal identity. This can be manifested in a willingness to enter therapy or sensitivity training or  through religious conversion. In one case involving embezzlement, the offender told the court- “ yes- I would like to say how remorseful I am for what I have done... Who I’d really like to thank is Jesus Christ who is the Lord of my life now, I believe. That’s all I can say. And I’m sorry for what I did.” The court acknowleged that the sentence would have been higher had it not been for this expression of remorse. In such terms does the court establish the vocabulary of expressions of remorse that will be accredited by the state.   

But what disqualifies a claim to remorse is equally revealing. Most obviously, someone who protests their innocence after they have been convicted demonstrates an absence of remorse. In one case, an offender who had been convicted of sexual abuse of a young girl told the court- “Yes sir, your honour, I’ve talked with (my lawyer) about the remorse factor. I can’t show remorse for something I didn’t do. As much as I know that it would probably reduce any sentence that would be imposed on me,(to)  the day I die I’ll protest my innocence.”   Such lack of remorse occurs not only among those who declare their innocence but also among those whose version of the crime differs from that of the court and who continue to claim, for example, self-defense or provocation where the court has found assault or murder.  

Yet even an admission of guilt may be viewed as lacking in remorse if the offender offers excuses for their conduct by diverting blame to the victim or by invoking environmental factors as possible explanations for the criminal act such as one’s own victimization or experience of deprivation. In reply to a man who had stated “I am sorry that it happened; it was the booze” after his conviction for the murder of a police officer, the judge remarked that “the offender’s comment about ‘the booze’ displayed a profound absence of remorse ... and his dismal inability to appreciate the impact of the offence on the family, friends, and associates of the victim.” 

Moreover, the offender must agree that the actions for which he or she was convicted are morally reprehensible. As one judge admonished a woman who admitted guilt and was convicted of infanticide in the death of her 22 month old son- “rather than viewing your grossly abusive conduct as just that, you have attempted to rationalize it as legitimate, albeit perhaps somewhat excessive corporal punishment.”  Or, as formulated in another judgement, a man who was convicted of criminal negligence was credited with expressed remorse for pleading guilty but “this factor is discounted to a degree because of (his) initial denial and subsequent offloading of his actions on to others.”  

Just as the court looks to conduct for the proof of remorse, so obvious discrepancies between expressions of remorse and behavior at the scene of the crime or any of other several phases of prosecution can invalidate these claims. One young man’s claims to remorse were invalidated by police reports that he had joked with friends after committing the offence; another offender’s claim to remorse was discredited when it was reported that his last words to his victim were ‘ go to hell.’ Or another offender is described as merely ‘mouthing words of remorse’ or exhibiting a “sham remorse” when his claims are contradicted by his deeds. 

But the category of remorse enables the court to go much further in canvassing the conduct of the offender than merely observing discrepancies between what is avowed and what is reported. Just as visible suffering that was perceived as commensurate with the gravity of the offence was credited with remorse, so an absence of affect or an insufficiency of palpable suffering show the offender to be without remorse.
 In one case, an offender who had been convicted of robbery is described as not showing remorse even though he pleaded guilty- “I have to weigh the guilty plea as a factor in sentencing... but notwithstanding that I see no remorse. I saw the accused testify and he is not remorseful.” In another case, the gap between the enormity of the offense and the lack of affect was noted but accounted for-”the accused presented little or no remorse or affect. But the court must recognize that this has been addressed and explained by evidence of the defense, as a result of upbringing, as a result of his training in athletics, and as a result of advice from counsel not to react....”  As one judge explained in relation to an offender who was convicted of criminal harassment of a Jewish center, “in order to demonstrate remorse, it is not necessary for the accused or any one else to get down on their hands and knees and beg for mercy, but I have not observed one tangible step taken by the accused to acknowlege guilt in a general way or to demonstrate that he regrets doing what he did.”  

A lack of remorse can also be reflected in the offender’s demeanor. In judicial terms, demeanor refers to the respect the offender shows for the judicial process. Failure to cooperate with the process such as  withholding information or committing acts of perjury can be taken as not showing respect which in turn can be translated into a lack of remorse.In one case, the judge in articulating the criteria that she used for sentencing wrote- “but there is another factor that I am taking into consideration, and that is the character of the accused as demonstrated by his false statements in court, under oath, which demonstrate ... a lack of remorse.” In another case, the equation of an absence of remorse with defiance of authority is made explicit.
 Here an inmate who refused to identify his associates or the weapon used to kill another inmate was convicted “not of perjury, murder, or conspiracy but for demonstrating a lack of remorse by his defiant attitude.” 

Finally, there are those offenders whose absence of remorse is taken not merely as an occasion for judicial denunciation but as a sign of underlying pathology. In these instances, the court responds not to the offender but to the testimony of those such as psychiatrists and psychologists who are believed to have expertise in interpreting and understanding the inner feelings of the offender. Here remorse affords a link between medical and legal discourse. The offender who is judged to have an incapacity to feel remorse- no matter what he or she has expressed- is not just someone who showed callousness or indifference in their crime but someone for whom this inability is a central part of their being. Overt expressions of remorse become discredited as manipulations or as shallow and insincere or the result of fear of consequences rather than regret for the victim or regret over one’s conduct. In one case in which the prosecution applied to have the defendant declared a dangerous offender, a psychiatrist was quoted as describing him as “aggressive, impulsive, reckless in his conduct, there is a lack of remorse for his actions, and if remorse is expressed, it is probably manipulative.”  The person who is diagnosed as psychopathic or as having a personality disorder is not just  someone who is perceived as unable to feel remorse but someone whose expressions of remorse will no longer be believed.  

Let us now assemble from the foregoing attributes the judicial representation of the remorseful offender. Showing remorse requires that the offender view his or her deed as blameworthy, that he or she accept moral agency with no extenuation, and that the system be accepted as infallible in that if one is found guilty, one must be guilty. The refusal to see the deed as wrong or the unwillingness to see one’s self as the agent who chose to perpetrate the deed or continued  declarations of innocence in the face of conviction are merely indications that one does not feel remorse. 

The remorseful person demonstrates that their values cohere with those of the social order as represented by the court- more than that, he or she shows through the display of feeling that acceptance of these values is not just a matter of appearance.  Visible suffering shows that the values of the community have been taken inside; the offender shows in public the inner emotional pain that is usually kept private- and if the court credits these feelings as genuine,this   disclosure of one’s inner experience becomes a demonstration that such a person- despite their transgression- is still a member of our moral community. 

On the other hand, unremorseful offenders display their non-acceptance of these values- either they fail to show real feeling for the victim or they fail to affirm that they are the autonomous moral agents who committed the wrongful act. In expecting remorse, the court is not asking merely that the wrongdoer fear the awesome power of the state- the criminally responsible individual must feel from within the values of the community and this inner state must be discernible to others. The absence of remorse becomes tantamount to rebellion from the community. The absence of feeling when there is public or judicial denunciation against what are taken as defiant, heinous, or brutal acts is sufficient to demonstrate that there is nothing inside- no inner life- that can respond to the claims of conscience. It is this imputed inner treason as much as the act itself that arouses a passionate response  from the court and from the community. The ‘finding’ of remorselessness is in fact an act of moral outrage that justifies the final severing of the offender from the social body.  Whether viewed as the product of moral defect, psychopathology, or aberrant biology, the remorseless offender is divested of the human qualities that all members of the community are presumed to share. Such a person is placed outside the social and moral order- no longer part of the universe of obligation whose feelings and suffering matter to us-no longer someone who can make claims on our conscience.


LAW AND THE CONSTRUCTION OF COMMUNITY

The detection of the remorseful subject is the process by which the court decides who among the rule-breakers of society are still members of our moral order and  who are not.
 To qualify for this membership, offenders  must reveal through deeds and feelings the strength of their attachment to this moral order. But professing to be attached to society is not enough. Because remorse must be validated as genuine before the offender can be credited with full membership, the court retains a discretion to reject as spurious those who appear to be attached to the moral standards of the community but can be discredited as fraudulent or self-deceived. In this respect, the court accomplishes the very Durkheimian
 task of basing membership in society as so constituted on the deepest affective bonds of the individuals who compose it. In expressing remorse, the morally worthy offender is showing to the court and to the community that the hurt they have inflicted on the community is more or less equal to the hurt they cannot help but inflict on themselves. From the vantage point of the court, feelings of remorse bear witness to the hold that community has over the offender;they show that the remorseful self- the self that is loyal to community- is more real than the transgressive self that has betrayed community.  

Not only does the court define who is a member through this process but also which moral allegiances will constitute membership. Are there offences that do not require the offender to express remorse? Are there other offenses that are perceived as so brutal and heinous that no demonstration of remorse is sufficient to re-establish the offender as a morally worthy

subject?
   Deciding how and whether remorse must be expressed for different offenses helps to shape the moral boundaries of community by defining those criminal acts that require a show of remorse to validate the offender as a morally worthy subject and those criminal acts that place the offender permanently outside the common moral community.

But the court is not the only arbiter of what constitutes the moral community and who is a member and who is not. Some offenders refuse to show remorse because they belong to different moral communities that espouse values that are in conflict with those of the court. For such persons, to show remorse for actions undertaken in defense of their values would signify an abandonment of their own moral community.
 Other offenders fail to show remorse because they are members of groups that can impose pressures that are as compelling as those that can be mobilized by the court. In the British documentary Lifer(1982), there is a brief segment in which an inmate of an  English prison tells the interviewer that he dare not reveal his feelings of remorse to officials of the state for fear that he will be viewed as a traitor by his fellow prisoners. Just as refusal to show remorse may result in designation as a morally unworthy person by the state, so a full expression of remorse can become an act of surrender that may lead to exclusion from a group that defines itself in opposition to the state. The demand that offenders show remorse and that this remorse be fully credible is often not simply a demand to display one’s conscience before the court but a demand to replace one set of moral allegiances with a new set of moral allegiances. 

Thus, the detection of remorse by the court tells us not only about the membership-defining and boundary-creating activity of the court but also about these same processes in other groups.  


NOTES

�.A casual search through the archives of major newspapers in North America will yield 


many articles in which the offender’s demonstration of remorse is mentioned in the article.    


Occasionally however, the question of remorse is the main focus  as in the news- item 


with the following headline- “Frederick’s ‘display’ of remorse’ most unconvincing”(Makin,  December 8, 1989.) The article reports that, during the trial of a man charged with the rape and murder of a boy, “a psychiatrist testified that he(the accused) had feigned remorse after killing the boy. He states that when he(the accused) was tearful and held his hand to his face, he was peeking between his fingers- he was ‘clearly trying to measure my response.’”


�.In his other works but especially in “About the Concept of the ‘Dangerous Individual’ in 19th Century Legal Psychiatry,’ one of Foucault’s central theses is that, during the 19th century, judicial interest shifted from a concern with the criminal act to a more invasive concern with the quality of the individual. Certainly judicial and popular attention to whether remorse is present would seem to support this thesis. However, at least in the American context, there is impressive evidence that preoccupation with ‘attitude’ had been a feature of law from the execution sermon of the colonial period to the modern court. See Mather( 1699),  Cohen( 1993) and Masur( 1989) especially chapters 1 and 2.





�.Whether remorse is correlated with lower rates of recidivism is a subject of some debate. At least one well-known line of research beginning with Lenore Walker’s widely quoted work on domestic abuse has characterized the expression of remorse as merely one phase in a cycle of repetitive violence(Walker, 1979.).


�.A search through Quicklaw reveals that the presence or absence of remorse was identified as a factor in 106 out of 387 cases involving the decision about whether to classify someone as a dangerous offender under the provisions of the Canadian criminal code. Another search  through Westlaw sorting cases according to whether they involve capital punishment and whether remorse was mentioned in the judgement generates over 350 cases since 1976 in which remorse was identified as a contested factor in decisions about whether to impose the death penalty. In a very recent news item, a prosecutor in Florida is quoted as saying about a man charged with the murder of a young Canadian tourist, “I’ll tell you why I really want him to get the death penalty... I’ve seen nothing that shows he feels any remorse about killing this young man.”


(Canadian Press, July 11, 1998, A5.) Again, what is significant is not just the statement of the prosecutor but the importance attached to demonstrations of remorse by the press.


�.See also Wheeler, Mann, and Sarat, 1988, pp.116-118 for discussion of judges’ responses to expressions of remorse or its absence. 


�. For example, standardized forms issued by the Ministry of Correctional Services in Ontario


ask for the parole officer’s assessment on the offender’s “Character, Behavior, and Attitude”


in what is called a Predisposition Report preparatory to parole. Federal authorities for offenders


serving sentences in Canadian  prisons under federal jurisdiction routinely prepare “Progress Reports” for the National Parole Board that include information on the offender’s “understanding of criminal behavior.” Both offer opportunities for assessment of the individual’s attitude towards his or her offense- in particular, feelings of remorse. 


�. For example, see Tavuchis(1991, p.45)- a work I have found most helpful. Or, Nechama Levy Eidelman, “Sorry, I Apologize,” in Stern(1989, pp.175-189.) 


�.Legal and psychiatric interpretations are likely to differ, for example, on whether attempts at suicide should be valorized as expressions of conscience or pathologized as symptoms requiring treatment.  


�. There are parallels between the purported surfacing of a truer self in remorse and


Goffman’s characterization of embarrassment as those moments when the discrepancy between the ‘official self’ and ‘our all-too-human selves” is made visible- Goffman( 1956)





�. Tavuchis makes a similar point in his discussion of how the introduction of third parties affects the interpersonal character of the apology- see Tavuchis( 1991). 


�. Freud’s skepticism is expressed in this quote- “A man who alternately sins and then in his remorse erects high moral standards lays himself open to the reproach that he has made things too easy for himself. He has not achieved the essence of morality, renunciation.” Freud( 1961,


 p.177).





12.  Unless otherwise indicated, all quotes are taken from this population.  It should be understood that case law is merely one of the many sites for constructing the official identity of the offender as remorseful or not-indeed, much of the case law itself makes reference to other phases of the definitional process including pre-sentence reports, psychiatric evaluations, police records, and other documents. Parole board hearings, probation reports, and so forth provide further documentary materials by which to fix the identity of the offender. Case law is nonetheless significant because it is public and because it carries the authority of the state.  


�. It needs to be emphasized that my purpose in this analysis is to interpret what the imputations of remorsefulness and remorselessness mean rather than to explain why judges remark on the presence or absence of remorse in their judgements. The premise of this paper is that remorse cannot be reduced to the organizational and ideological agendas that it may  serve whether through its contribution to bureaucratic efficiency(guilty pleas that save time and money are rewarded as evidence of remorse) or its fit with possessive individualism(the remorseful person takes full responsibility as an individual and not as a member of a disadvantaged or advantaged social category) and or its affirmation of judicial infallibility(a guilty person must show remorse because if they have been found guilty, they are guilty) and so forth. I have taken the question of how remorse is imputed- both the process and the content- as prior to the question of why it is imputed.  





�. A number of commentators have pointed to the gap between the judicial interpretation of guilty pleas as indicators of remorse and the defendant’s awareness that a plea of not guilty creates the risk of a more severe sentence if convicted- see, for example, Bordens and Bassett(1985) which shows convincingly how far apart defendants’ actual reasons for pleading guilty are from how they are interpreted by the court. See also Bush (1985) for evidence of judicial recognition that a defendant’s plea of guilt may not originate from feelings


of remorse and hence should be given no weight in sentencing. This still leaves open the question of whether the absence of a guilty plea should be viewed as an absence of remorse and hence be weighted as an aggravating factor. Either way, the result is that defendants who exercise their right to a trial are at risk of more severe sanctions if they are convicted than if they  had pleaded guilty. More recently, McConville and Mirsky have suggested that the criminal justice system uses overcharging to induce guilty pleas from populations whose members if only by virtue of their criminal records are then subject to the surveillance of the state(McConville and Mirsky, 1993.) 


�.This case is cited in the Canadian Sentencing Digest as an example of a demonstration of remorse that resulted in a substantial reduction in sentence-R. v. Martin(1984), 333.


�. An earlier case illustrates this demand for greater display in relation to certain offenses. Here, an offender who had been convicted of having sexual relations with his daughter is described as not showing enough regret- “We are not satisfied that (his) expressions of remorse arise from a genuine regret for the manifest harm he has done to the infant victims.When pressed about whether or not he believed that his actions caused harm to his young victims, he was defensive and evasive. He gave his evidence listlessly- in monotone... he seemed somewhat indifferent to whether he had done harm to the children.” P(D.M.)(Re)(1989)


�.This case is also cited in the Canadian Sentencing Digest as one of the judgments that define the meaning of remorse- R. v. Johnson(1976.) 


�.Joseph Gusfield makes a similar point when he distinguishes among the repentant deviant, the sick deviant, and the enemy deviant- Gusfield(1967.)


�.So protean a thinker as Durkheim has been identified with interpretivist approaches to deviance and symbol systems as well as with the crassest forms of sociological scientism. In the present context, I acknowlege a debt to Durkheim for his vision of society as a moral order and for his analysis of social action as expressive and passionate rather than simply instrumental. At the same time, it is possible to draw from Durkheim’s insights without accepting his reified view of society as a monolith. See Alexander(1988) for a fuller discussion of Durkheim’s lasting contribution to a non-reductionist approach to the study of social action in relation to cultural symbols. 


�. This raises the question of whether there are certain deeds that are defined by a community or by the court acting in behalf of the community as unforgiveable. Moreover, who is entitled to designate an act as forgiveable or unforgiveable such that no demonstration or remorse can credit the person as a morally worthy individual? In this light, see Gitta Sereny’s Albert Speer: His Battle With Truth( 1995) which can be interpreted as an exhaustive investigation into whether this most penitent member of Hitler’s inner circle felt genuine remorse for his participation in the Holocaust. It may be that if an act is defined as exceeding  the boundaries of what can be redeemed through remorse, then  whatever remorse is expressed  will not be validated. Also, see  Karla Fae Tucker’s recent unsuccessful attempt to obtain a reprieve from the death penalty after having her demonstrations of remorse validated by influential public figures as well as by some members of the families of her victims- see Lowry( 1992) and Campbell(Feb. 3, 1998.)      





�. For example, consider the  response  of a  woman who was convicted for attempted murder of a doctor outside a clinic that was performing abortions when told by the judge “You didn’t do wrong? You did wrong.” She replied- “They said that about Jesus.” (“11 Years for Woman in Abortion Doctor’s Killing,” April 27, 1994)   Or the comment issued by a Chinese court in sentencing a dissident to seven years in prison- “He has expressed no remorse for his crimes.”(Wong, Jan. 28, 1991.)  Or the dilemma that is posed when someone is acting in accordance with cultural values but contrary to the expectations of criminal law(Cultural Defense in the Criminal Law, 1986.) But perhaps the most agonizing dilemma arises among persons who have been wrongfully convicted and who must choose between the benefits of showing remorse, on the one hand,  and the costs of admitting guilt and abandoning the prospect of vindication, pardon, or compensation, on the other. The judicial construction of the remorseless offender tends to collapse principled disregard of the law, claims of innocence, and moral indifference into  a single category of unconscionability.
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